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Introduction 
This research provides a comprehensive set of data for analysing the access to information (ATI) regime in South Africa. Access to information should not be restricted to consideration of the Promotion of Access to Information Act 2 of 2000 (PAIA), which is South Africa’s ATI-specific law. Instead, access to information should be understood in its broadest terms and creative solutions should be identified for forwarding its use by citizens. By understanding the research within that framework, it can be used to identify lacunas in the law, implementation issues, socio-political influences and alternative mechanisms for accessing information.

The research is supported by the IDRC, and is observing Ghana, South Africa and Uganda through an environmental and natural resources lens. Natural resources ‘drive the national and household economies’ of the group and thus stand as a primary area for advocating a far-reaching influence strategy.

The key justification for the research is the enhancement of access to information in South Africa. In spite of a well-established law with progressive provisions, implementation of the Act has been poor. While the research explores this in more detail, it is worth noting that almost two thirds of formal requests are still met by deemed refusal. Procedures are inaccessible, unnecessary costs are included, and passive resistance to the principles of open access are apparent in a variety of indicators.
Yet, access to information has a vital role to play in the country. The right of access to information can be understood to have four components: a democracy-supplementing right; and individual-autonomy right; a market-supplementing right and a socio-economic right.
 Each of these components has a particular value in the South African context. As an enhancement of our democratic process and good governance, its contribution is patent. A true participative democracy requires access to information and promotes active citizenry.

As an aspect of individual autonomy, as well, the South African citizen requires access to information for personal empowerment and self-actualisation.
 In some senses this relates to active citizenry, as well. In a country like South Africa, with a legacy of oppression of the individual and a current economy which disadvantages the majority of persons, the benefit of the right cannot be gainsaid. Individuals are too easily relegated as relevant persons on the basis of their economic stature and access to information provides a human rights avenue for providing at least some equalisation of political and power.
It is therefore vital to note that access to information is a supplementation of the market in equalising the power of the individual to participate in the economy. South Africa has one of the most significant gini coefficients in the world, depriving the majority of the population of their bargaining power in engaging with the market. It is important that rights are legislatively enshrined to even out this imbalance, at least to a degree.
Perhaps the most common justification spoken for the right in this country is its contribution as a ‘socio-economic resource’.
 Although South Africa has fairly uniquely constitutionally entrenched socio-economic rights, service delivery is still dramatically poor. Access to information as a right has value in the manner in which it facilitates access to other socio-economic rights. This is reinforced by the jurisprudential thread that tends to view meaningful engagement as the most tangible and realistic outcome of socio-economic rights that the courts can legally enforce without threatening separation of powers. Or interestingly perhaps, the right of access to information may be a socio-economic right in itself – but this is a debate that need not be dealt with here.

Advancing access to information in South Africa advances our national ambitions and ties us to a global movement of citizen empowerment. As Calland notes:

“[Access to information] is a new social movement. This too is globalisation; but it is our globalisation. Penetrating the walls of secrecy that surround transnational power will drive our fight against inequality and our struggle for meaningful, participatory democracy.

Without information we cannot act; with it we can – and will.

The South African experience prompts this ambition. And so, while it starts at home, with strong national access to information laws, the right to access information is a global concern and as such can help shape our globalisation and therefore our destiny. Globalisation, I suggest, of the people, by the people, for the people”.

What this research intends to show is that access to information must extend outside of national laws; as not only a reflection of the South African context, but also a proper expression of the right itself. The research will demonstrate the means for advancing access to information in all its senses in South Africa, thus informing an influence strategy around which South African civil society can mobilise.
In order to achieve these aims comprehensively and systemically, the research methodology will be outlined. Although there was a uniform methods packet across all three regions, adjustments were made within each particular region – including South Africa – which needs addressing.
The background to access to information in South Africa is then addressed. Informed by a comprehensive annotated bibliography and reference list, the most important socio-political, institutional, and legislative developments are explained.

The majority of this paper focuses on the findings and analysis of the project. Some summary tables are used to demonstrate key findings, but the majority of the data is contained in the annexures. The analysis attempts to limit itself as much as possible to the direct experience of the data itself; but the significant experience of the organisation in attempting to forward access to information necessarily informs the work, in the belief this strengthens the listed outcomes. The analysis is systematically considered by addressing:
· The enabling environment;

· The institutional infrastructure;

· Proactive disclosure;

· Practice; and

· Redress.

All are contained strictly within the South African environment. 

Finally conclusions are gathered, conclusions which will inform the organisation’s strategy in forwarding access to information, based directly on the research results.
Methods 
Principle research questions/hypotheses
Theme 1: Transparency Models 
· Transparency Models. Which transparency models enable the exercise of the right of ATI in Uganda, Ghana and South Africa?

· Practice. Are there alternative routes to promoting transparency in Uganda, Ghana and South Africa (outside of legal frameworks)? What are the conditions for their success?

Theme 2: Sectoral Approaches

· Sectoral Approaches. What is the make-up of the transparency infrastructure for natural resources—land, oil, minerals, forests, and water—in Uganda, Ghana and South Africa?

· Sectoral Contributions. How have sectoral approaches contributed to or obstructed the development of transparency infrastructure, especially ATI laws, in Uganda, Ghana and South Africa?

Background to methodology

The methods utilised to explore, and give expression to, the research hypothesis were jointly decided at the collaborative methods meeting of 16-18 March 2011 that was held in Accra, Ghana. As a result of these discussions a methods packet was designed to provide consistent methodology amongst researchers.

Specific methodology

In South Africa, we selected four core environmental departments to provide outer limits to our research. They were:
1. The Department of Environmental Affairs

2. The Department of Water Affairs

3. The Department of Minerals and Resources

4. The Department Human Settlements (Land)

The project is placed within the qualitative paradigm. Further, knowing what the hypothesis is and that the research design is largely based upon desktop research, interviews and surveys, it is then necessary operationalise the research questions – it was through this process that the hypothesis was operationalised into twelve core research investigations (brief insights into the specific methodologies used for each research investigation are also provided below):

In terms of the drafting process, there was consistent communication with our partner organisations to try and ensure – at least as much as possible – synergy in the drafting process. In order to ensure the methodology was adapted to deal with each particular context, an initial methods meeting was held in Accra, Ghana in 16-18 March 2011. It was within this collaborative environment that the main methods for research were agreed to in terms of establishing minimum sets of data, developing minimum templates and toolkits, and having an initial discussion on format for data analysis and presentation. However, a final template for the drafting of the research report was only distributed on 23 March 2012 – there was no joint meeting to work on completion of final reports. However, a key addition to the consultation was the review meeting that was hosted in South Africa on 5-7 September 2012. In spite of the initial methods meeting, there were still significant divergences in countries in terms of how information was collected and collated. Most often, however, this appeared to result out of necessity given variances in socio-political elements within particular countries. This meeting therefore served to outline in detail methods undertaken, establish the extent of core differences (or deviation from discussed methods) and on that basis establish the best sources of information for cross-comparison. It was also an opportunity to receive feedback on report drafts. As a result of this meeting, some templates were reviewed in the South African study and feedback was utilised to revise the drafting of the report.
1. Annotated Bibliography
The annotated bibliography relied on a template to cover and describe core literature and research on access to information in South Africa. Due to the existence of an ATI-specific law in South Africa for ten years, there is a fairly significant body of literature. In order to provide only the most useful summaries, the core academic text used was “Access to Information” in The Bill of Rights Handbook (2005) by Currie and de Waal, as this stand as one of the seminal rights handbooks for legal practitioners. This was then expanded on largely through identifying more recent texts which could provide socio-political context to the current ATI environment.
2. Timeline

Originally, the timeline was meant to be completed through a template only. The timeline was intended to provide a historical snapshot of the ATI environment – and we thus did not only include significant legislative dates, but political, social and judicial events as well. After submission of the template, we then decided to alter the method and also provide an online visual representation of the timeline that can be accessed at: http://www.dipity.com/gabriellarazzano/Access-to-Information-in-South-Africa/
By incorporating multimedia in our methods, we are able to accommodate for broad distributions of the relevant research information outside distribution of the report. It provides a simple, visually stimulating assessment of the data gathered – thus adequately ensuring data is converted into information that is useful and relevant to the public at large.

3. Legal Review – ATI Act

The legal review of our ATI Act was based on the methods template. We were able to give a comprehensive insight into the Act, given our significant organisational experiences in using the Act. We also relied heavily directly on the text, with additional insight provided through the Promotion of Access to Information Act Commentary by Currie and Klaaren.
The strengths and weaknesses of the laws were assessed, with weaknesses addressed through reference to active and passive resistance. Strengths were assessed on a scale of 1 – 3, with 3 being vital to the South African context of implementation, 2 being very beneficial and 3 being beneficial.

4. Legal Review – Other Relevant Legislation

The legal review of other relevant legislation was based on a methods template which ODAC drafted, as a reflection of the outlined questions in the methods packet. In order to properly consider the legislative environment, we chose four core laws associated with access to information. However, one of the laws selected has actually been repealed and is the subject of some discussion later when we deal with sectoral laws. While we have an ATI specific law, PAIA allows other legislation with less onerous access to information provisions to be utilised instead.
The one law selected actually restricts information – the Protection of Information Act. But in South Africa currently there is a significant legislative paradigm shift occurring with the Protection of State Information Bill (which was envisioned as a means of replacing the Act) that has been resisted by civil society, including ODAC. There is also the Protection of Personal Information Bill in the pipeline which deals with privacy concerns around personal information. However, in considering our methods, we elected not to address these Bill as their lack of ‘finality’ means that detailed references to their contents will date the relevance of our research.
5. Legal Review – Natural Resources Acts

The legal review of the Natural Resources Acts was based on a methods template drafted by ODAC, as a reflection of the outlined questions in the methods pack. We elected to do a comprehensive and broad investigation of legislation across the four departments (more extensive than the minimum parameters discussed in the methods meeting), a task assigned to our interns, as these reviews could then serve as the basis for our sectoral review of the laws later. This informed many of our selected methods i.e. the desire to cross-reference the operationalised research information as much as possible.
6. Review of Institutions/Practice

The institutional review consisted of a series of six different categories of questions, with several indicators within each category, to assess the institutional capacity of organisations. In order to gather this large volume of information, ODAC utilised three core methods:
a) We sent PAIA requests to the organisations for responses to these questions. However, only the Department of Environmental Affairs responded. This is indicative of the broader issue in South Africa of poor implementation of our ATI law.

b) We telephonically interviewed information officers of the scheduled departments to receive answers. The dearth of questions did mean that telephonic interviews weren’t practicable for certain departments.

c) We did desktop review of the information that is available from the departments on their institutional structures, using their PAIA manuals
 as the initial reference point before moving on to other sources. This included using audits on institutional structures that were conducted by the South African Human Rights Commission.
All relevant information, as well as a description of sources, was then inserted into the template that ODAC created to contain the methods information. We made adjustments to the original template, in that we included a category for assessing whether or not the department had responded to a request for information about their institutional capacity, in order to add nuance.
In a slight deviation from other countries, we have included as well a number-based scoring system, which is explained in more details under the analysis of the templates.
7. Review of Natural Resource Practices/Proactive release

Our proactive release templates were drafted by ODAC as a reflection of the research questions included in the methods packet. As the research progressed, it became clear that each organisation would be required to develop their templates with the specific peculiarities of their selected departments in mind. As such, ODAC in partnership with the WRI undertook to develop their templates as a first step – with each organisation providing insight and correction in a collaborative process that eventually led to the templates selected. This was, in other words, a flexible process based heavily on the personal experiences of the various departments to decide upon the most relevant categories of information. There was, as well, a further review process of the template after our September Review Meeting.
Our interns were then assigned to investigate the proactive templates. They were instructed to use a combination of methods:

· General internet research,

· Specific departmental resources research,

· Departmental office visits.

After the research was completed, it was noted that the most significant issue with the methods selected is that they demonstrated a different story from the results that were tabled in the templates – this was because the selected templates did not adequately consider irregular or partial proactive disclosure of information types. This will be discussed in more detail later on. A further review of all the templates was done by the lead researcher, which in fact led to a discovery of a large series of proactively released information for the Water Department.
In order to give a visual representation of the information, ODAC elected to use a colour-coded system that reflects in our results (we used this method in research we conducted previously for the Carter Centre as well).

8. Court Cases

In order to provide a detailed list of court cases, the methods template was used. Even though South Africa has had an ATI specific law for over ten years, there has still not been significant case law due to several factors such as: prohibitive court costs, poor prospects of success, a high level court a quo (only recently amended to include the magistrates courts but even this is not all magistrates courts), etc. In spite of this, ODAC commissioned a review of significant PAIA cases in 2011 by Jonathan Klaaren entitled: “PAIA through the Courts: Case law and important developments in PAIA litigation”, which provided a useful starting reference. This was then supplemented by the most recent significant cases, as well a thorough examination of the judgments themselves. Due to the reporting template, these case studies were then examined in the analysis section.
9. Statistical Review of ATI provisions

The statistical review of ATI provisions was completed in tables. In South Africa, departments are required to collate their statistics and submit these annually to the South African Human Rights Commission in the reports as required by section 32. It is only through this process that they are obliged to collate such statistics, but compliance with the law is low. As such, out of the four departments, only two of those departments were able to provide the statistics that were then submitted to the Human Rights Commission. In consideration of this, we have cross-tabulated institutional results with statistical review results later to try and investigate the reasons for the low compliance.
10. ATI and sectoral procedures
In order to document all the procedures in ATI laws, we utilised the appropriate template. A detailed analysis of the PAIA law had already been completed under the review of laws and much of that information was then utilised to detail the template. We also outlined the procedures provided for the sectoral laws that were utilised to make our sectoral requests.
As such, even though descriptively this research process occurs prior to the monitoring of the requests, it actually occurred afterwards as we were as yet to determine which of the sectoral laws (as referencing the review of our natural resources legislation) we wished to use. We were also then able to supplement the written description of the process with some of our personal experiences of conducting the research. 

11. Monitoring information requests

In order to investigate response rates to sectoral procedures, we utilised three requesters:

a) A non-governmental organisation employee

b) A student

c) A lay person

This way we could triangulate the treatment of different forms of requesters. We significantly delayed the requests made by the lay person, to ensure enough time was made between requests to departments. Each department was to be asked requests based on four information types:

1) A complete list and/or map of all holders of the rights over the natural resource

2) Copy of a large-scale concession agreement

3) Information on the revenue collected by government on the extraction/exploitation of the natural resource

4) Information on any people that were displaced by the extraction/exploitation of the natural resource.

As such, each department would receive four types of information requests from three separate requesters utilizing the most relevant form of sectoral law applicable. With the lay requester, we also encouraged them to use the telephone as much as possible in order to mimic the means by which most of the public would initially directly engage with departmental bodies.
The first step for our requesters was to be involved in the process of selecting a suitable sectoral law. The initial reference point was the PAIA manuals (which include within them a description of other available information laws relevant to the Department) that were then cross-referenced against the extensive review of natural resource laws that they were provided with. This lead to the following results:

· Water: Section 67 of the Water Services Act
· Environment: Section 93 of the NEMA: Integrated Coastal Management 2008.
· Minerals and Resources: Section 30 of the Mineral and Petroleum Resources Development Act 2002.
· Land: Section 6 of the Housing Act.
After providing the requesters with a brief description of the process they should follow to make the requests, they were then tasked with brainstorming what specific information should be requested by considering the law that would be used, alongside the information types prescribed, as well as relevant current affairs which may be of interest (specific cases were provided to them by ODAC).

Each then made their requests, with an explanatory covering letter (and thus was preceded with an investigation of the contacts for the relevant authority), although the lay requester had an explanatory script for telephone contact. They were required to do three follow-ups; however their follow-up could include confirmation calls. The information of the requesting process was then completed into the information tracking templates by the requesters themselves.
12. Case studies

In order to provide insightful case studies on ATI law, ODAC used cases studies that resulted from our direct experiences in order to provide personal insight and context.  We selected examples that were reflective of the different experiences of three main stakeholder groups:
a) Community organisations

b) Litigation entities

c) Non-governmental organisations

We also chose to utilise case studies that were able to, both positively and negatively, reflect on the different aspects of what it is like to try to access information in the South African environment, through a range of methods that were not limited to the use of our ATI law. This is because access to information is far more useful to the citizen if it is understood broadly to not only be realised through the ATI law, but through other means as well. This perspective is particularly pertinent to this study, as it tries to investigate the relevance and usefulness of sectoral laws as an alternate means of access information in a variety of contexts. We then utilised the case studies to add depth to particular aspects of the research analysis and scattered them where relevant in the main body of the research report.
Background 
Introduction

South Africa has some progressive pieces of transparency legislation, though implementation remains a concern. The path of access to information over time in South Africa originally began with a positive upwards surge as to progressive enhancement of the right, though there have appeared to be worrying retrogressive steps over recent years (see further our online timeline at http://www.dipity.com/gabriellarazzano/Access-to-Information-in-South-Africa/). In order to examine this transition, we will now more closely examine key dates in South Africa’s access to information history. This has been largely informed by the annotated bibliography attached as Annexure A.  

In 1948 the United Nations General Assembly adopted the Universal Declaration of Human Rights. The Declaration represented the first global expression of rights to which all human beings are inherently entitled. It consists of 30 articles which have been elaborated on in subsequent international treaties, regional human rights instruments, national constitutions and laws. Of particular importance, article 19 of the UDHR states:

“Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions without interference and to seek, receive, and impart information and ideas through any media and regardless of frontiers.”
This serves as the foundation for all the United Nations’ subsequent acknowledgements of access to information and freedom of expression and provides a fundamental text for understanding the international context of access to information. It also was a notable point in human rights history, marking an upsurge in the predominance of a human rights discourse as a means of directly combating the horrors arising from the Second World War.
Transition

In spite of a changing international discourse, South Africa was marred by a repressive and dictatorial Apartheid government that thrived on secrecy and oppression throughout the majority of the 20th century. Most South Africans were forced to live without any democratic rights attributed to them by the state and suffered immense hardship and inequity. The African National Congress was one of South Africa’s strongest liberation movements and, in April 1991, they revealed their Constitutional Principles – an equal human right vision for South Africa’s future.
 This document served as the ANC’s key constitutional principles for promoting democratic reform in the country. Vitally, the ANC made a call for an “open society” which would serve as a foundation for many of its contributions during the drafting of the Constitution post-independence. This paved the way for our first democratic elections – held after protracted negotiations for peace on 27 April 1994. The elections were thus the key turning point toward establishing our constitutional democracy.  The elections proceeded peacefully throughout the country as 20,000,000 South Africans cast their votes. This change in political regime to democracy was an essential foundation for the promotion of open governance, human rights and thus the right of access to information. Nelson Mandela was sworn in as the country’s first democratically elected President after the ANC won the elections with a 63% majority, in May of that year. 

The change in South Africa’s democratic trajectory was reinforced in October 1995 when the Johannesburg Principles on National Security, Freedom of Expression and Access to Information
 were adopted. The Principles were adopted on 1 October 1995 by a group of experts in international law, national security, and human rights convened by ARTICLE 19, the International Centre against Censorship, in collaboration with the Centre for Applied Legal Studies of the University of the Witwatersrand, in Johannesburg. These Principles have been endorsed by Mr Abid Hussain, the UN Special Rapporteur on Freedom of Opinion and Expression, in his reports to the 1996, 1998, 1999 and 2001 sessions of the United Nations Commission on Human Rights, and referred to by the Commission in their annual resolutions on freedom of expression every year since 1996. The principles serve as one of the key resources outlining principles of access to information and issues vital to any consideration involving access to information. However, this event also marked South Africa’s increasing profile internationally as a country dedicated to advancing progressive human rights reform.
Our constitutional process had begun pre-democracy, as part of peace negotiations, but by 10 December 1996 the South African President was able to assent to the Constitution of the Republic of South Africa. The Constitution of South Africa is the supreme law of the country. It provides the legal foundation for the existence of the Republic of South Africa, sets out the rights and duties of the citizens of South Africa, and defines the structure of the Government of South Africa. It is a progressive Constitution which entrenches various socio-economic rights (and not just civil/political rights) subject to progressive realisation. Within the Bill of Rights, specifically section 32, the Constitution entrenches the right of access to information, calling for the enactment of a law to give effect to this right. As a result of the requirements of section 32, the legislature passed the Promotion of Access to Information Act 2 of 2000.
 This Act gives effect to the right of access to information as contained in section 32 and was the most fundamental political step undertaken by the new administration to entrench the right of access to information in South Africa. 
The healing process of transition continued long after 1994. On 21 March 2003 the Truth and Reconciliation Commission Report was released. The TRC was set up in terms of the Promotion of National Unity and Reconciliation Act, No. 34 of 1995, and was based in Cape Town. The mandate of the commission was to bear witness to, record and in some cases grant amnesty to the perpetrators of crimes relating to human rights violations, as well as reparation and rehabilitation. Importantly, in Vol. 1, Chapter 8 of the report, the Commission noted that they had discovered that an enormous number of official records had been systematically destroyed, particularly within the 1980s period as a new democratic government became more of a threat to the previous regime. This is significant, as the legacy of secrecy and destruction of information continues to influence access to information in SA today.

Regional developments

Access to information reform was slower to advance in the African region, with South Africa leading the way from the 1994 period. However, on 11 July 2000 the African Union adopted its Constitutive Act, which served as the foundation for the AU’s commitments and powers. Within this Act, Articles 3 and 4, both emphasised the significance of good governance, popular participation, the rule of law and human rights. This then created a foundation for the advancement of access to information as a commitment of all AU countries. 

Subsequently, the AU Convention on Preventing and Combating Corruption was adopted by the heads of state at the African Union Summit held in Maputo on 11 July 2003. The AU Convention provides a comprehensive framework and covers a range of criminal offences including bribery (domestic or foreign), diversion of property by public officials, trading in influence, illicit enrichment, money laundering and concealment of property. It calls for measures on prevention, criminalisation, regional cooperation, mutual legal assistance and recovery of assets. It covers both public sector and private sector corruption, both supply and demand side. Particularly, Article 9 states:

“Access to Information: Each State Party shall adopt such legislative and other measures to give effect to the right of access to any information that is required to assist in the fight against corruption and related offence”.

This remains a seminal convention for outlining African member states legislative commitments for access to information.

The Centre for Human Rights, in collaboration with the Special Rapporteur on Freedom of Expression and Access to Information in Africa, held a public consultation on the Draft Model Law for AU Member States on Access to Information in Africa on 29 April 2011, during the 49th Ordinary Session of the African Commission on Human and Peoples’ Rights (ACHPR) in Banjul, The Gambia. The aim of the consultation was to introduce the Draft Model Law, developed pursuant to Resolution 167 (XLVIII) 2010 of the ACHPR, authorising the Special Rapporteur to initiate the process of developing a model access to information legislation for Africa. This is the first step toward advancing access to information throughout the region, with SA playing a leading role in the drafting and advocacy, while also using aspects of the Model Law to review PAIA.
As a way of reigniting the push in Africa for access to information reform, 19 September 2011 marked the day of the signing of the African Platform on Access to Information (APAI) Declaration. The declaration establishes fourteen principles designed to guide the right to information on the continent. The declaration also includes a call to action, challenging international and Pan African bodies as well as national governments to take action to implement the principles. It also calls on civil society to:

a) engage with governments in developing, enhancing and implementing access to information laws;

b) monitor progress on the implementation of access to information laws;

c) create awareness on access to information and provide assistance to facilitate public access to information;

d) ensure transparency in their own activities; and

e) promote international right to know day, 28 September.

Significantly, the Declaration has a strong African focus for realizing access to information. It further provides a call for action for access to information activists from Africa.
Promotion of Access to Information Act

The majority of the sections of the Act came into effect on 9 March 2000 (though all sections were only finally effective in February 2002). In spite of the fact PAIA was assented to on 2 February 2000, there had been a staggered date for the enactment of various sections. However, following what became known as PAIA’s “hiatus” period, the majority of sections within PAIA came into operation and the Act was thus able to be utilised by those wishing to seek access to information. 
On 9 March 2001 the Minister passed Regulation 187 in regard to PAIA. Acting under his powers as prescribed by the Act, the Minister passed Regulations which outlined the necessary content for the South African Human Rights Commission guide and the PAIA manual for public and private bodies. However, most importantly, it outlined the cost of applicable fees which public or private bodies can charge for an individual making a PAIA request , as well as the applicable charges for access to records. The Regulations also provided the format for forms to be used when making a PAIA request. The Regulations create uniformity in applicable charges and provided procedural clarity. However, it is believed that these costs are still prohibitive in regard to access information.
In a key political event, the Rules of Procedure for Application to Court in terms of PAIA Government Notice No. R. 965 (GG 32622) come into operation on 16 November 2009. These rules as passed were the key procedural step required to facilitate PAIA matters to be heard in the Magistrates Court as the court of first instance – as opposed to the High Court as before. This was as a result of section 78 of PAIA which makes allowance for a requester to apply to court for appropriate relief, as expanded by General Notice 585 of 14 May 2004 (GG 26332). However, even though the rules of procedure necessary for the use of Magistrates’ Courts have now been passed, there continue to be obstacles placed before requesters who wish to utilise the Magistrates’ Court to seek appropriate relief, largely because Magistrates have not been properly trained and assigned as required by the section read in full.
The vitality of PAIA has meant several key cases have been litigated in respect of the Act since it was passed. For instance, on 24 March 2005 judgment was handed down in Clutcho v Davis 2005 (3) SA 486 (SCA).
 This was followed by such cases as Transnet Ltd and Another v SA Metal Machinery Co (PTY) Ltd 2006 (6) SA 285 (SCA)
; Unitas v van Wyk 2006 (4) SA 436 (SCA)
; Mittalsteel South Africa Limited v Hlatshwayo [2007] 1 All SA 1 (SCA)
; Biowatch T rust v Registrar Genetic Resources and Others (CCT 80/08) [2009] ZACC 14
; Brümmer v Minister for Social Development and Others (CCT 25/09) [2009] ZACC 21; and M & G Limited v the President and Others [2010] ZAGPHC 43. However, judicial redress remains inaccessible for the majority.
Other legislative advances

The Protected Disclosures Act 26 of 2000 was a significant legislative addition to the open government landscape of South Africa. The Act makes provision for procedures in terms of which employees in both the private and public sector may disclose information regarding unlawful or irregular conduct by their employers or other employees and be protected. The Act provides labour protections for whistle-blowers (though not criminal protections) which enhances release of information in the public interest.

Civil society

Civil society has always had a significant role to play in advancing and monitoring access to information in South Africa. The Open Democracy Advice Centre
 was launched in October 2000 as a niche, not-for-profit partnership between the Institute for Democracy in South Africa (Idasa), the University of Cape Town: Department of Public Law, and the Black Sash Trust. It is the only specialist Centre of its kind in South Africa (and on the African Continent). It serves as a practical, specialist service organisation to assist social justice-based organisations to access their rights in relation to PAIA and PDA. Civil society organisations have had, since 1994, a significant role to play in the development of access to information law and reform in SA.

In 2001 the civil society framework was strengthened even further by the launch of the Freedom of Information Programme at the South African History Archive. The Programme was launched with the aim of creating awareness of, compliance with, and use of PAIA by submitting requests for access to information. Since its inception, the programme has built up a comprehensive collection of released materials. It also assists in direct community-based training about PAIA.

In November 2008 the PAIA Civil Society Network
 was established in response to the need for greater collaboration and cooperation amongst organisations and individuals working to achieve a culture of openness and accountability through the effective implementation of the PAIA in South Africa. The first meeting was held at the University of Witwatersrand, Johannesburg, in February 2009. This is one of the few collaborative networks of entities that work with PAIA in SA, and serves as an essential sounding board for strategising and planning advocacy on access to information issues in SA.
The international civil society community has also had an important influence. For instance, “Right to Know Day” was established on 28 September in 2003 by access to information advocates from around the globe. The aim of the day is to raise awareness of every individual's right of access to information. Accordingly, many SA access to information initiatives are centred on this date as a part of international access to information advocacy. The day serves as an international rallying date for coordinated access to information advocacy.

In 2011 the Centre for Law and Democracy released its Global Access to Information Rating.
 South Africa ranked 12th out of 89 countries in the Centre for Law & Democracy's Global Access to Information Ratings (ATI Ratings), a two year comparative analysis of 89 legal regimes for access to information across the globe, and 13th out of 80 nations in an additional study that dealt with implementation of access to information laws, known as the Six Questions Campaign (the Campaign). In the ATI Ratings, South Africa benefited from the broad application of its legislation, which is complemented by a strong constitutional right to access information. Negatives in South Africa's legal regime identified by the ATI Ratings included the damaging exceptions for records of the cabinet and members of parliament, as well as the inability of the Human Rights Commission to provide proper solutions for the review of a refused request for information. These obstacles are directly linked to the non-existence of an Information Commissioner. The report reflects on the relative strength of the current legislative regime in SA, though not attempting to incorporate consideration of the implementation issues.

The changing South African environment
Mid-2010 marked the introduction by the Ministry of Safety and Security of the Protection of State Information Bill, and a shift in government’s attitude toward a legislative promotion of secrecy. Regardless of this backward force, in September 2011, as a result of significant civil society campaigning, the ANC withdrew the Protection of State Information Bill from tabling in Parliament.
 The Protection of State Information Bill (also known as the “Secrecy Bill”) has seen sustained criticism from civil society since it was introduced by the Ad Hoc Parliamentary Committee in 2010 for its perceived infringements on access to information and press freedom in SA (the Bill creates offences around classified information with no public interest defense). On the eve of its tabling before parliament – after the ANC had used their political weight to push it through the parliamentary process with very few of the amendments advanced by the public – the ANC withdrew the Bill in response to growing political pressure, allowing more time for campaigners to promote adoption of the changes necessary in order to make it consistent with the Constitution. However, the Bill is now – mid-2012 – back before the National Council of Provinces. Though advances have been made, concerns remained which were tabled before the Council, such as:

· Continuing concern in regard to application. While the application of the Bill has been curtailed, the power of the Minister to opt-in agencies into its application should be more limited.

· A reverse onus is contained in the offence created in section 43.

· The inadequacy of whistle-blower protections in cases of non-employees.

· The criminalisation of mere possession of state insecurity information contravenes international principles.

· The inclusion of economic, scientific and technological information is potentially problematic.

· The public cannot approach the Classification Review Panel for any reason and recourse in terms of the Bill lacks adequate independence and accessibility.

· The Bill does not adequately align with PAIA, either procedurally or substantively, and in fact the current draft seeks to override it expressly.

· The burden on the National Archives is too heavy.
However, in October 2011 the Justice Committee confirmed that they would extend the powers of the Information Commissioner currently being created under the Protection of Personal Information Bill to include PAIA. Though still in a Bill, the Justice Committee has noted their intention to create an Information Commissioner who will have powers under both the Protection of Personal Information Bill (also known as the “Privacy” Bill), as well as the Promotion of Access to Information Act 2 of 2000. Over the past ten years of PAIA, one of the most repeated criticisms has been the lack of an Information Commissioner to act as an empowered independent oversight mechanism in order to provide a realistic avenue of recourse, and also push monitoring and awareness-raising from a centralized and coherent body. This will serve as one of the greatest gains in regard to the management of PAIA since it was passed. Observations internationally have shown the necessity for an Information Commissioner to ensure an efficient and open access to information regime, as well as providing useful precedent to directly influence implementation of the law.

Findings and Analysis 
All analysis was considered within the context of the core operationalised research questions. The method of analysis chosen is simplistic, and varies according to the methods used to gather the data. The framework was largely qualitative.  

Enabling Environment for Transparency
Our analysis in this section was predicated around the core research question of:

What is the legal enabling environment for ATI?
Constitution of the Republic of South Africa

Section 32 of our Constitution explicitly guarantees the right of access to information held by the state or held by another person if it is required for the exercise or protection of any rights. The section requires the National Legislature to enact legislation to make the right effective. The South African Constitution has also expressed in the Bill of Rights several fundamental human rights that support the pursuit of open government and transparency, including inter alia:

· Section 10: the right to human dignity;

· Section 16: the right to freedom of expression;

· Section 17: the right to assembly;

· Section 18: the right to freedom of association;

· Section 19: political rights; 

· Section 32: the right of access to information; 

· Section 33: the right to just administrative action; and

· Section 34: the right of access to courts.

These in turn are supported by the founding provisions which require a democratic government to ensure accountability, responsiveness and openness.

Promotion of Access to Information Act 2 of 2000

An extensive review of the Promotion of Access to Information Act 2 of 2000 was undertaken in terms of the original methodology. This, our ATI law, was passed to give effect to the right encapsulated in section 32. As seen earlier, PAIA’s history has been a long and interesting one. One of the most progressive access to information laws of its time, it was the first law to expand the right of access to information to private bodies (an extension that is now included in most newly developed access to information laws and a component of the Draft AU Model Access to Information Law).


In critically reviewing aspects of the Bill, ODAC considered such criticism within the perspective of “passive” and “active” resistance to access to information.
 This provides us with a theoretical paradigm for organising our assessment, detailed in Template 1 in Annexure B. This analysis must be read in conjunction with the templates attached. This understanding dictates that bodies may resist granting access to information for a variety of reasons, and that the forms of the resistance may be more covert than originally thought. Some of these forms of resistance reveal more active opposition, such as:

“...failing to put in place necessary reforms or institutions to ensure the law is working effectively, continued non-implementation of critical components of the law, failing to ensure the supremacy of FOIAs and passing or retaining legislation that inappropriately excludes certain information from FOIAs”.
 
Forms of resistance can also be passive, by including cumbersome procedural requirements into the law or providing inadequate guidance in a way which significantly impacts actual implementation.

With this understanding, we examined PAIA and identified seven key deficiencies to implementation that arise from the actual structure of the Act, concerning:
1. PAIA manuals

2. Proactive disclosure

3. Requesting process

4. Timeframes

5. Exemptions

6. Independent oversight body

7. Costs.

PAIA manuals

PAIA manuals are required within our law in terms of section 14 (and in terms of section 51 for private bodies). However, private bodies are still exempt from providing this guidance for requesters under Ministerial regulation which could be a factor contributing to the low rate of requests being sent to private bodies. Further, there is significant passive resistance by public bodies to creating and publishing their manuals – with significant numbers of national, provincial and municipal bodies failing to submit them to the South African Human Rights Commission as required.
 Less than 50% of national departments, for instance, were compliant in 2011 – with the rate dropping to 10% compliance at local government level.
Proactive disclosure

Under section 15, the information officer of a public body must submit to the Minister at least once a year a list of the categories of records available automatically, and how to access those records. The Minister must then publish the information provided in a gazette at least once a year. Similarly too with private bodies, under section 52, there are obligations for the publication of proactive disclosure lists. The obligation under the objects listed in section 9(d) confirms that to give effect to the right access should be enabled which is swift, ineffective and effortless - this principle supports the promotion of proactive disclosure beyond the two sections mentioned. However, this still appears to constitute active resistance to proactive disclosure - simply requiring a description of what is proactively available is not a significant enough action taken by government to promote proactive disclosure. The requirements for maximising proactive disclosure should ideally form a part of monitoring and enforcement, thus incentivising a more significant amount of proactive disclosure. The legal obligation is simply not strong enough, being drafted in a manner that in essence makes it discretionary; although you must publish what is proactively available, there is not obligation (or punitive measure) that requires a minimum amount of disclosure.
In practice, proactive disclosure of information is something of a “mixed bag” in terms of specific departments, with some departments like the Department of Basic Health and National Treasury performing well.
 Recent attempts to access annual reports of provincial departments (which are required by law to be publically available) led to the discovery that 58% of the ANC-led provincial departments failed to make these publically available on their website.
 It is also worth noting that the Government Communication and Information Services website has failed to have working links to the details of Information Officers for several months now. However, low levels of internet connectivity amongst ordinary South Africans must also be acknowledged when considering what constitutes “publically available” information – in spite of the aims of universal access encapsulated in the Electronic Communications Act.

Low compliance with section 14 of PAIA, which aims to facilitate proactive disclosure as contained in section 15 through the open provision of a manual outlining information types that are freely available, is a concern as well, particularly at local government.

We can therefore see that many of the implementation problems are inter-linked. 
Table: Proactive Disclosure

	Indicator
	Relevant provisions
	Form of resistance

	What are the requirements for proactive publication of information?
	Under section 15, the information officer of a public body must submit to the Minister at least once a year a list of the categories of records available automatically, and how to access those records (s.15(1)). The Minister must publish the information provided in a gazette at least once a year (s.15 (2)). Similarly too with private bodies, under section 52, there are obligations for the publication of proactive disclosure lists. The obligation under the objects listed in section 9(d) confirms that to give effect to the right access should be enabled which is swift, ineffective and effortless - this principle supports the promotion of proactive disclosure beyond the two sections mentioned.
	Active: simply requiring description of what is proactively available was not a significant enough action taken by government to promote proactive disclosure. The requirements for maximising proactive disclosure should ideally form a part of monitoring and enforcement.


Requesting process

The requesting process in the law is not as simplified as it could be. Section 18(1) states: "A request for access must be made in the prescribed form to the information officer of the public body concerned at his or her address or fax number or electronic mail address." Regulation No. 187 of 15 February 2002 (Gazette No. 23119 Vol. 440) provides the format of the prescribed forms. However, requesters are permitted in terms of 18(3) to submit the request orally if they are unable to make a request in terms disability or illiteracy. Further, in spite of these requirements, an information officer may not refuse a request not made in the prescribed form unless the information officer has complied with 19(2) (which includes notifying the requester and offering reasonable assistance). However, the forms are cumbersome and virtually always provided only in English. They use bureaucratic language that many people find inaccessible and act as a form of passive resistance to the encouragement of an access to information environment. If one looks back to the political context describes earlier, it is worth noting that the Apartheid system was incredibly authoritative and repressive; this established a culture of fear of authority as well as apprehension for interacting with government directly as the agent of repression. This fear of authority can be viewed as an inhibiter to interactions with government in the present and bureaucratic formality and languages merely accentuates this chasm. India, for instance, has recognised this: there are no prescribed forms in terms of their law – an option that would significantly enhance access to information in our country given our low rates of literacy. It also relies heavily on telecommunications as the means for receiving answer, which is unrealistic for much of our rural communities. This is reflected on later on in the practice of making requests through the sectoral laws.
Timeframes

Section 25(2) states that an officer should provide information "...as soon as reasonably possible, but in any even within 30 days, after the request is received." However, there is no provision for urgent requests. This often leads to a form of passive resistance as – largely due to the issues around enforcement and oversight - the 30 day time period is virtually never subscribed to. This is further attenuated by the lack of provision for urgent applications - which is both an active resistance, but also passive in that it diminishes the contextual seriousness of complying with time periods.

As the PAIA CSN noted in its reflections on PAIA implementation in 2011, only 25% of requests made by the coalition were responded to within the statutory time frame. The increase in the utilisation of the extension of time for responding to requests, which had increased by eightfold from the previous reporting year, partially explained the increase in compliance with timelines from 2010. It is also discouraging to note through this example that, as government departments become more experienced with the provisions of the law, they in fact merely start to use the sections of the law that in a sense restrict access to information the most (as seen with the exemptions). In other words, even as knowledge of the law increases, the drive to comply with the spirit of the law does not.
Our own institutional requests also only saw one of the departments responding within the correct timelines, which was in fact also the only department that responded at all.
Exemptions

A significant proportion of the Act is constituted by the exemptions. There are a prescribed series of exemptions (some of which are mandatory and others which are discretionary) that are found in sections 34-46 for public bodies and 63-70 for private bodies. Thus, out of all sections of the Act, exemptions constitute 26:93. This is active resistance, as by having such priority for exemptions, their use is encouraged and the abuse of sections in South Africa is regular. As will be noted in descriptions of the case law, much of the litigation that has progressed that far is because information officers apply exemptions over-readily, while inadequately applying their minds to their content – or even the availability of the public interest override as seen in sections 46 and 70. As Stefaans Brummer, a noted investigative journalist, noted when interviewed:
“What the Act does is it says that ‘you have an unfettered right to access to information, but then limited by a number of exemptions’...whereas in an ordinary open democracy you could go to a public official and say ‘give me that information’ and the basic understanding would be that if they don’t give it to you as a journalist...they are going to look like they are hiding something...If they now have an Act which provides them with a shopping list of excuses why they should not or don’t have to provide you with the information that is requested, it gives them something else but shame to hide behind”.

Independent oversight body

Perhaps one of the most patent inadequacies in our access to information law is the lack of an independent body solely tasked with the resolution of access to information issues. However, section 91 amends the Public Protector Act to allow the Public Protector “to resolve any dispute by—(j) mediation, conciliation or negotiation; (ii) advising, where necessary, any complainant regarding appropriate remedies; or (iii) any other means that may be expedient in the circumstances.” Further, the Human Rights Commission is empowered to hear complaints as well (see section 83). This is active resistance in a serious form, as the lack of independent oversight makes appealing beyond the internal appeal stage inaccessible, costly and cumbersome. Other oversight mechanisms, such as the Human Rights Commissions, have non-binding powers which are not useful for requesters. It is this lack of a regulator or ombudsman which undoubtedly contributes to the other significant implementation issues mentioned, as well.
As we have noted at length in our previous research work, ideally the independent information office would be an ombudsman that would be empowered to deal with issues around the Promotion of Access to Information Act (PAIA), the Protection of Personal Information Act (once passed), and possibly even disputes arising from the controversial Protection of State Information Act (once passed). An alternative dispute resolution mechanism is sorely needed to give a real effect to the right of access to justice of citizens in realisation to transparency concerns.

At the moment, the Protection of Personal Information Bill is in the legislative pipeline and has committed to the creation of an ombudsman from that law. However, the extent of its power, its proper allocation of resources, the reality of its independence etc. cannot yet be accurately defined, though it seems definite that the entity will have oversight of PAIA as well.

Experiences in relation to PAIA have especially, however, highlighted the need for such an office. That Act provides no alternative dispute resolution recourse, which has resulted in real difficulties for persons attempting to utilise the Act in any real way. Instead, applicants for information held by public bodies are restricted in their right of appeal to the same body that refused access, followed by appeal to the courts. Requestors who are aggrieved about the decision of an Information Officer in the private sector do not have an option to appeal internally within the private body at all but have to directly approach the courts for relief. 

In both these instances this is an extremely expensive and lengthy process that is out of the reach of the vast majority of South Africans. In addition, studies conducted by organisations such as the Open Democracy Advice Centre suggest that the internal appeal process currently mandated by the Act very seldom results in a changed outcome, indicating the value of an independent appeals mechanism. 

The South African History Archive (SAHA), an NGO engaged in access to information work, has commented on this obstacle: 

“The single most cited complaint about the implementation of PAIA is the lack of a cheap, accessible, quick, effective and authoritative mechanism for resolving dispute under the Act. What is sought is a forum which can be accessed after refusal of a request by a public or private body or rejection of internal appeal against refusal of a request by a public body, but before resort to court action.”

Such proposed mechanisms are less expensive than the normal justice system, flexible and have quick processes to ensure that those in positions of authority perform their administrative functions in accordance with accepted and fair rules and procedures.  They have also proved to be exceptionally effective in other international jurisdictions, such as Scotland. 

There is a general under-resourcing and lack of capacity within Chapter Nine Institutions in South Africa. This diminishes the recourse avenues available to South Africans to implement their rights to open government, and has also been directly identified as one of the key reasons for the proliferation of service delivery protests in our country. This highlights the need for alternative forms of redress.

Further, even if entities are able to approach courts to exercise their rights of access to information, the state has displayed a pattern of obstructive resistance – this in spite of the majority of cases resulting in the order of the release of records and the placing of costs burdens for such strung out litigation being made against government. 

Costs

The costs for applications are a significant problem for implementation. Under section 22(c), the public body may request a deposit before conducting the search for the information if the search and preparation of the documents "would, in the opinion of the information officer of the body, require more than the hours prescribed for this purpose." Under section 22 there is no fee to access the information for a personal request (requests for information about the requester). There may be a fee to access information for non-personal requests, as determined in the implementing regulations/documents. Section 54 covers fee requirements for private entities, which are essentially identical to those of public bodies. The exact amount of these surcharges commonly known as the "request fee" and "access fee" are dealt with in regulations and cannot be increased. There is further an exception to paying fees if you’re an "indigent", with the income requirement of who constitutes an indigent also being dealt with in Regulations. Currently these regulations are Regulation 991, GG 28107, 14 October 2005.

As a passive form of resistance, having any costs involved is prohibitive for the majority of South Africans. In particular, requiring a fee for the mere requesting of information is totally unnecessary. Worse, there have been incidences were the Open Democracy Advice Centre itself, after submitting a PAAI request, were sent letters asking them for the request fee and then, after payment, never received a further response to their request.
Evaluation
As part of providing a nuanced evaluation of the ATI law, we looked too to the positive aspects of implementation and expressed these in Template 3 in Annexure B, which should be reviewed when considering the context of negative factors as well. A subjective assessment of all provisions determined the most effective factors to be:
1. The extension of the law to private bodies;

2. The provision that trumps our ATI law above all other laws, while also allowing for other access provisions to be utilised if less onerous;

3. The legal framework provides for a presumption in favour of release;

4. The law provides that, if after 30 days no response is received, this constitutes a deemed refusal which can be reviewed; and

5. The law provides for a full explanation, and evidentiary standards, for utilising an exemption ground.
Table: Presumption in favour of release

The positive aspects of the Bill are rated on a scale of 1-3, with 1 being a provision that is beneficial, 2 very beneficial, and 3 essential to the implementation of the Act.

	Indicator
	Section of the provisions
	Rating scale

	Does the legal framework create a legal presumption in favour of access?
	A presumptive right of access, unless a justifiable exclusion is established is entrenched generally by the construction of the Act, but also by section 11 which states:  (1) A requester must be given access to a record of a public body if (a) that requester complies with all the procedural requirements in this Act relating to a request for access to that record; and (b) access to that record is not refused in terms of any ground for refusal contemplated in Chapter 4 of this Part. (2) A request contemplated in subsection (1) includes a request for access to a record containing personal information about the requester. (3) A requester’s right of access contemplated in subsection (1) is, subject to this Act, not affected by (a) any reasons the requester gives for requesting access; or (b) the information officer’s belief as to what the requester’s reasons are for requesting access. Further, section 9(a) states as an objective of the act: "to give effect to the constitutional right of access to: (i) any information held by the State; and (ii) any information that is held by another person and that is required for the exercise or protection of any rights." Section 9(b) then provides that this right is subject to limitations "including, but not limited to, limitations aimed at the reasonable protection of privacy, commercial confidentiality and effective, efficient and good governance," and that the section should be implemented "in a manner which balances that right with any other rights, including the rights in the Bill of Rights in Chapter 2 of the Constitution."
	3


In a sense what these positive factors indicate is that there are means for creating legal provisions which directly contribute to bettering implementation. In other words, the series of problems listed earlier – which all result from poor implementation of the law – could have at least been somewhat attenuated by careful drafting.
This also highlights the opportunity for the development of PAIA moving forward. The reviews of the law undertaken by the Department of Justice and Constitutional Development so far have not been significant or impactful – they have ignored larger changes which could directly influence the poor implementation seen over the past few years. By identifying specific potential legislative inadequacies and shortcomings, we can begin to identify key factors for intervention around which we can advocate directly with the Department of Constitutional Development.

Other relevant laws
We will now look to other relevant laws, to assess whether the legal framework as a whole – even with the inadequacies and boons mentioned before – can properly give effect to the constitutional protection of the right of access to information. The analysis should be read in conjunction with the summarised Template 3, Annexure B.
Before reflecting on other specific relevant legislation, it should be noted that section 6 of the Promotion of Access to Information Act 2 of 2000 states specifically on other legislation that:

“Nothing in this Act prevents the giving of access to—

a) a record of a public body in terms of any legislation referred to in Part 1 of the Schedule; or

b) a record of a private body in terms of any legislation referred to in Part 2 of the Schedule”.

However, an amendment to the Promotion of Access to Information Act 2 of 2000 (PAIA) was published in the Government Gazette. The amendment deals chiefly with sections 6 and 86 of the Act, as well as their corresponding schedules.

Essentially, as the Act stood before, there was an obligation on the Department of Justice and Constitutional Development to - twelve months after the Act was passed - amend the schedules of the Act to provide a comprehensive list of other laws which also have access to information provisions outside of PAIA. This was because the Act states that, if another law can be used to get a person access to a document which isn't as onerous as it would be through a PAIA request, then that person is entitled by law to go the easier route instead.

However, after investigations by the Department of Justice and Constitutional Development to try and identify these other laws they discovered that, because the Act included consideration of subordinate legislation, the amount of law to go through and list in the schedule meant their task was not practicably possible. Instead, they have suggested amending PAIA to include a more general section that will simply allow for the use of less onerous laws wherever they might exist - the laws do not have to be scheduled to be utilised.

Protection of Information Act 1982

This Act was assented to on 3 June 1982 and commenced 16 June 1982. Though a law is currently being considered to repeal this Apartheid-era law, it is still technically applicable. There are two main provisions which affect the access to information environment, namely sections 3 and 4, as quoted below.
“3
Prohibition of obtaining and disclosure of certain information

Any person who, for purposes of the disclosure thereof to any foreign State or to any agent, or to any employee or inhabitant of, or any organization, party, institution, body or movement in, any foreign State, or to any hostile organization or to any office-bearer, officer, member or active supporter of any hostile organization—

a) obtains or receives any secret official code or password or any document, model, article or information used, kept, made or obtained in any prohibited place; or

b) prepares, compiles, makes, obtains or receives any document, model, article or information relating to-

i. any prohibited place or anything in any prohibited place, or to armaments; or

ii. the defence of the Republic, any military matter, any security matter or the prevention or combating of terrorism; or

iii. any other matter or article, and which he knows or reasonably should know may directly or indirectly be of use to any foreign State or any hostile organization and which, for considerations of the security or the other interests of the Republic, should not be disclosed to any foreign State or to any hostile organization,

shall be guilty of an offence and liable on conviction to the penalty prescribed in section 2.”

“4
Prohibition of disclosure of certain information

Any person who has in his possession or under his control or at his disposal-

a) any secret official code or password; or

b) any document, model, article or information-

i. which he knows or reasonably should know is kept, used, made or obtained in a prohibited place or relates to a prohibited place, anything in a prohibited place, armaments, the defence of the Republic, a military matter, a security matter or the prevention or combating of terrorism;

ii. which has been made, obtained or received in contravention of this Act;

iii. which has been entrusted in confidence to him by any person holding office under the Government;

iv. which he has obtained or to which he has had access by virtue of his position as a person who holds or has held office under the Government, or as a person who holds or has held a contract made on behalf of the Government, or a contract the performance of which takes place entirely or partly in a prohibited place, or as a person who is or has been employed under a person who holds or has held such office or contract, and the secrecy of which document, model, article or information he knows or reasonably should know to be required by the security or the other interests of the Republic; or

v. of which he obtained possession in any manner and which document, model, article or information he knows or reasonably should know has been obtained by any other person in any of the ways referred to in paragraph (iii) or (iv) and the unauthorized disclosure of such document, model, article or information by such other person he knows or reasonably should know will be an offence under this Act, and who-
1. discloses such code, password, document, model, article or information to any person other than a person to whom he is authorized to disclose it or to whom it may lawfully be disclosed or to whom, in the interests of the Republic, it is his duty to disclose it;
2. publishes or uses such code, password, document, model, article or information in any manner or for any purpose which is prejudicial to the security or interests of the Republic;
3. retains such code, password, document, model, article or information when he has no right to retain it or when it is contrary to his duty to retain it, or neglects or fails to comply with any directions issued by lawful authority with regard to the return or disposal thereof; or
4. neglects or fails to take proper care of such code, password, document, model, article or information, or so to conduct himself as not to endanger the safety thereof,

shall be guilty of an offence and liable on conviction to a fine not exceeding R10 000 or to imprisonment for a period not exceeding 10 years or to both such fine and such imprisonment, or, if it is proved that the publication or disclosure of such secret official code or password or of such document, model, article or information took place for the purpose of its being disclosed to a foreign State or to a hostile organization, to the penalty prescribed in section 2.

2)
Any person who receives any secret official code or password or any document, model, article or information, knowing or having reasonable grounds to believe, at the time when he receives it, that such code, password, document, model, article or information is being disclosed to him in contravention of the provisions of this Act, shall, unless he proves that the disclosure thereof to him was against his wish, be guilty of an offence and liable on conviction to a fine not exceeding R10 000 or to imprisonment for a period not exceeding 10 years or to both such fine and such imprisonment.”

Like section 3, this section broadly prohibits the release, under all circumstances, of certain types of classified information. However, with less of an anti-terrorist focus, the prohibitions under section 4 are far broader than those and create significant restrictions on the flow of state information.

The intent for the whole Act is to provide protection for certain types of state information that is classified. As a piece of Apartheid-era legislation, secrecy was considered paramount. National security concerns are still relevant within the South African context. National security as a constitutional imperative, in particular, can be established through several obligations contained throughout. The Constitution imposes upon the government the duties, amongst others, to preserve the peace and secure the well-being of the people of the Republic (section 41); to maintain national security (section 44, 146 and 198); to defend and protect the Republic; (section 200); to establish and maintain intelligence services (section 209); and to prevent, combat and investigate crime (section 205).

In spite of the constitutional protection of national security, sections 3 and 4 appear to constitute an unnecessary infringement on constitutionally enshrined rights such as the right of freedom of expression (section 16) and the right to access to information (section 32), which are rights that can be generally termed as the right to “open justice” as considered by the Constitutional Court.
 The Constitution is founded on principles calling for open justice and administration. The preamble itself calls for a democratic state to “ensure accountability, responsiveness and openness”. As the Constitutional Court itself has noted “the theme of openness is underlined right through the Constitution: in the Preamble, the limitation clause in the Bill of Rights, in the provision dealing with the interpretation of the Bill of Rights, and in sections regarding the manner in which Parliament and other legislative bodies should function…Indeed, the most notable feature of these provisions is the inseparability of the concepts of democracy and openness.”.
 As such, any restriction on access to information should only be to the extent that is necessary and justifiable,
 while considering the primacy of the right of open justice. As has been noted, the breadth of this section in the Act (for example its use of the words ‘used, kept, made or obtained’ and ‘place’) means the Act (and its associated policies) would not survive constitutional muster.

As well as being seemingly contradictory to PAIA, it is also an unnecessary restriction on the right of access to information. This is because PAIA already provides an exemption ground of national security in section 41.

“41
Defence, security and international relations of Republic

1. The information officer of a public body may refuse a request for access to a record of the body if its disclosure-
a. could reasonably be expected to cause prejudice to-
i. the defence of the Republic;
ii. the security of the Republic; or
iii. subject to subsection (3), the international relations of the Republic; or
b. would reveal information-
i. supplied in confidence by or on behalf of another state or an international organisation;
ii. supplied by or on behalf of the Republic to another state or an international organisation in terms of an arrangement or international agreement, contemplated in section 231 of the Constitution, with that state or organisation which requires the information to be held in confidence; or
iii. required to be held in confidence by an international agreement or customary international law contemplated in section 231 or 232, respectively, of the Constitution.

2. A record contemplated in subsection (1), without limiting the generality of that subsection, includes a record containing information-
a. relating to military tactics or strategy or military exercises or operations undertaken in preparation of hostilities or in connection with the detection, prevention, suppression or curtailment of subversive or hostile activities;
b. relating to the quantity, characteristics, capabilities, vulnerabilities or deployment of
i. weapons or any other equipment used for the detection, prevention, suppression or curtailment of subversive or hostile activities; or
ii. anything being designed, developed, produced or considered for use as weapons or such other equipment;

c. relating to the characteristics, capabilities, vulnerabilities, performance, potential, deployment or functions of-
i. any military force, unit or personnel; or
ii. anybody or person responsible for the detection, prevention, suppression or curtailment of subversive or hostile activities;

d. held for the purpose of intelligence relating to-
i. the defence of the Republic;
ii. the detection, prevention, suppression or curtailment of subversive or hostile activities; or
iii. another state or an international organisation used by or on behalf of the Republic in the process of deliberation and consultation in the conduct of international affairs;

e. on methods of, and scientific or technical equipment for, collecting, assessing or handling information referred to in paragraph (d);
f. on the identity of a confidential source and any other source of information referred to in paragraph (d);
g. on the positions adopted or to be adopted by the Republic, another state or an international organisation for the purpose of present or future international negotiations; or
h. that constitutes diplomatic correspondence exchanged with another state or an international organisation or official correspondence exchanged with diplomatic missions or consular posts of the Republic.

3. A record may not be refused in terms of subsection (1) (a) (iii) if it came into existence more than 20 years before the request.
4. ...

a.  If a request for access to a record of a public body may be refused in terms of subsection (1), or could, if it existed, be so refused, and the disclosure of the existence or non-existence of the record would be likely to cause the harm contemplated in subsection (1), the information officer concerned may refuse to confirm or deny the existence or non-existence of the record.
b. If the information officer so refuses to confirm or deny the existence or non-existence of the record, the notice referred to in section 25 (3) must-

i. state that fact;
ii. identify the provision of subsection (1) in terms of which access would have been refused if the record had existed;
iii. state adequate reasons for the refusal, as required by section 25 (3), in so far as they can be given without causing the harm contemplated in subsection (1); and
iv. state that the requester may lodge an internal appeal or an application with a court, as the case may be, against the refusal as required by section 25 (3).”
PAIA therefore provides a discretionary exemption to information officers which allows them to refuse a request for information if they reasonably believe it could threaten national security (they are still required to justify their utilisation of this section in the refusal). This ground for refusal is nuanced and requires application of the decision-makers mind and full justification. Thus the Protection of Information Acts sections contradict to some level section 41 of PAIA as it provides a far less nuanced consideration of national security interests – which serve as the foundation for the section. While PAIA makes a detailed and particularised approach to the determination of legitimate disclosure of military information, the Act in contrast utilises a categorical approach which is far more capable of unjustifiable expansion.

Fortunately, section 3 does not trump PAIA. In fact, as a piece of constitutional legislation, PAIA will take supremacy if there is a direct conflict in clauses. However, PAIA did not repeal this Act. This is part of the motivation of government attempting to draft the Protection of State Information Bill currently in parliamentary process.
Table: Assessing the Protection of Information Act, 1982

	Relevant Provision of other law
	Consistent with Constitution 
	Consistent with ATI law

	
	Y/N
	Explanation 
	Y/N
	Explanation

	Section 3: Prohibition of obtaining and disclosure of certain information and Section 4: Prohibition of disclosure of certain information
	N
	As a piece of Apartheid legislation that seeks to forward national security concerns, it constitutes an unnecessary infringement of constitutionally enshrined rights such as the right of freedom of expression (section 16) and the right to access to information (section 32), which constitute rights that can be generally termed as the right to “open justice” as considered by the Constitutional Court. The breadth of this section in the Act (for example its use of the words ‘used, kept, made or obtained’ and ‘place’) means the Act (and its associated policies) would not survive constitutional muster.
	N
	These sections contradict to some level section 41 of PAIA (which provides an exemption from disclosure for national security concerns) as it provides a far less nuanced consideration of national security interests – which serve as the foundation for the section. While PAIA makes a detailed and particularised approach to the determination of legitimate disclosure of military information, the Act in contrast utilises a categorical approach which is far more capable of unjustifiable expansion.


Protected Disclosures Act
The Protected Disclosures Act 26 of 2000 was assented to on 1 August 2000, and commenced 16 February 2001. It can effectively be seen as an Act which supports the open government paradigm in South Africa. The core provision that is to be reviewed is section 3 read with 5, 6, 7 and 9 and definitions (these will not be included as a consideration of length).

“3
Employee making protected disclosure not to be subjected to occupational detriment

No employee may be subjected to any occupational detriment by his or her employer on account, or partly on account, of having made a protected disclosure.”
Section 3 (read alongside the definitions and provisions 5-9) gives employees labour protection should they disclose information in a particular manner.

In the preamble, the legislature acknowledges that the intention of the Act as a whole is to:

“...create a culture which will facilitate the disclosure of information by employees relating to criminal and other irregular conduct in the workplace in a responsible manner by providing comprehensive statutory guidelines for the disclosure of such information and protection against any reprisals as a result of such disclosures; [and]

promote the eradication of criminal and other irregular conduct in organs of state and private bodies.” 

The justification for providing this additional protection for the release of certain kinds of information is explained as a mechanism for preventing the detrimental effect “irregular conduct” has on good, effective, accountable and transparent governance in organs of state (and good corporate governance in private bodies), but also in acknowledgement that such activity can endanger the economic stability of the state and cause social damage. 

This Act directly serves a constitutional imperative. The Constitution states in its founding provisions, in section 1(d), that South Africa is a sovereign, democratic state founded on “...universal suffrage, a national common voters role, regular elections and a multiparty system of democratic government, to ensure accountability, responsiveness and openness”. Further, section 41 of the Constitution (on principles of cooperative governance) obliges government to secure the well-being and unity of the Republic – which would extend to facilitating good governance practices by private bodies. Thus the Act supports the principles as enunciated by the Constitution by promoting whistle-blowing – and thus good governance practices – by providing those who do release that information with labour protections if they follow the prescribed procedures. 

While the Act goes some way to protecting whistle-blowers, it would be suggested that the commitments alluded to the in Constitution require greater protection as the Act limits itself to the protection of employers – as opposed to all genuine whistle-blowers acting in the public interest. Further, it also only provides labour protections, whereas there is a real risk that under the Protection of Information Act (and the Bill currently before Parliament that is scheduled to replace it) the whistle-blower would be at risk of criminal sanctions as well. 

In terms of the relation to our ATI-law, in PAIA there is no specific protection provided for whistle-blowers, as this was seen to be the purpose of the Protected Disclosures Act. However, to some degree the public interest overrides (as contained in sections 46 and 70) have a similar objective in that these PAIA sections seek to advance the release of information that serves the public interest. The sections are as follows:

“46
Mandatory disclosure in public interest

Despite any other provision of this Chapter, the information officer of a public body must grant a request for access to a record of the body contemplated in section 34 (1), 36 (1), 37 (1)(a) or (b), 38 (a) or (b), 39 (1) (a) or (b), 40, 41 (1) (a) or (b), 42 (1) or (3), 43 (1) or (2), 44 (1) or (2) or 45, if-

a) the disclosure of the record would reveal evidence of-
i. a substantial contravention of, or failure to comply with, the law; or
ii. an imminent and serious public safety or environmental risk; and

b) the public interest in the disclosure of the record clearly outweighs the harm contemplated in the provision in question.”
“70
Mandatory disclosure in public interest

Despite any other provision of this Chapter, the head of a private body must grant a request for access to a record of the body contemplated in section 63 (1), 64 (1), 65, 66 (a) or (b), 67, 68 (1) or 69 (1) or (2) if-
a) the disclosure of the record would reveal evidence of-
i. a substantial contravention of, or failure to comply with, the law; or
ii. imminent and serious public safety or environmental risk; and

b) the public interest in the disclosure of the record clearly outweighs the harm contemplated in the provision in question.”
Thus, section 3 of the Act supports the sections in PAIA by providing an actual mechanism for the protection of the whistle-blower themselves, that will advance the objectives of the PAIA sections in terms of prioritising the release of public interest information. PAIA further supports the notion that there are certain types of information which demand prioritisation in terms of ensuring their release to the public.

Promotion of Administrative Justice Act 
The Promotion of Administrative Justice Act 3 of 2000 was assented to 3 February 2000 and commenced on 30 November 2000. Section 5 is of particular relevance:
“5
Reasons for administrative action

1. Any person whose rights have been materially and adversely affected by administrative action and who has not been given reasons for the action may, within 90 days after the date on which that person became aware of the action or might reasonably have been expected to have become aware of the action, request that the administrator concerned furnish written reasons for the action.

2. The administrator to whom the request is made must, within 90 days after receiving the request, give that person adequate reason in writing for the administrative action.

3. If an administrator fails to furnish adequate reasons for an administrative action it must, subject to subsection (4) and in the absence of proof to the contrary, be presumed in any proceedings for judicial review that the administrative action was taken without good reason. 

4. .

a. An administrator may depart from the requirement to furnish adequate reasons if it is reasonable and justifiable in the circumstances, and must forthwith inform the person making the request of such departure.

b. In determining whether a departure as contemplated in paragraph (a) is reasonable and justifiable, an administrator must take into account all relevant factors, including-

i. the objects of the empowering provision;

ii. the nature, purpose and likely effect of the administrative action concerned;

iii. the nature and the extent of the departure;

iv. the relation between the departure and its purpose;

v. the importance of the purpose of the departure; and

vi. the need to promote an efficient administration and good governance.

5. Where an administrator is empowered by any empowering provision to follow a procedure which is fair but different from the provisions of subsection (2), the administrator may act in accordance with that different procedure.

6. .

a. In order to promote an efficient administration, the Minister may, at the request of an administrator, by notice in the Gazette publish a list specifying any administrative action or a group or class of administrative actions in respect of which the administrator concerned will automatically furnish reasons to a person whose rights are adversely affected by such actions, without such person having to request reasons in terms of this section.

b. The Minister must, within 14 days after the receipt of a request referred to in paragraph (a) and at the cost of the relevant administrator, publish such list, as contemplated in that paragraph.”

This section creates a right for any person whose rights have been materially or adversely affected by administrative action to apply for written reasons as to why that administrative decision was taken. In essence, then, it creates a form of access to information process in regard to administrative decision-making, in particular. 

The legislature, through the preamble, expresses their intent in passing the law in its entirety as to:

· promote an efficient administration and good governance; and
· create a culture of accountability, openness and transparency in the public administration or in the exercise of a public power or the performance of a public function, by giving effect to the right to just administrative action.

Section 5 therefore creates the right (and consequent obligation) which gives effect to these intentions in a practical sense. The legislature, through the preamble, justified the creation of the Act as necessitated through the constitutional enshrinement of the right to administrative action in section 33. The Constitution requires a law to give effect to this right: hence the drafting of the Promotion of Administrative Justice Act. 

The Constitution in a sense gives less restricted access to information than this section of PAJA, but only in the sense that the constitutional provision is broad and does not prescribe procedure. Instead, it expressly requires the Act to give effect to its provisions – thus authorising the Act to, in a sense, prescribe the limits of the constitutional right more restrictively.  

The Act merely provides an alternative process for requesting information (if that information is written reasons). Of particular relevance in PAIA is section 44(4):

“44
Operations of public bodies

(4) A record may not be refused in terms of subsection (1) or (2) insofar as it consists of an account or a statement of reasons required to be given in accordance with section 5 of the Promotion of Administrative Justice Act, 2000 (Act 3 of 2000).”

This subsection expressly excludes an information officer from being able to refuse an access to information request on the grounds that the records concerned are about the operations of body if the information sought is required in terms of section 5. As such, it was clearly the intention of the legislature – in passing Act 2 of 2000 and Act 3 of 2000 – that the two Acts should be read together and coexist with one another. 
Section 5 provides an alternative mechanism for requesting information that is specifically made allowances for by section 6 of PAIA, wherein it is stated:

“6
Application of other legislation providing for access

Nothing in this Act prevents the giving of access to-
a) a record of a public body in terms of any legislation referred to in Part 1 of the Schedule; or
b) a record of a private body in terms of any legislation referred to in Part 2 of the Schedule”.

This interpretation is confirmed by Currie and Klaaren.

Generally, PAIA allows for less restricted access than PAJA – largely because a request for information under PAIA does not require you to show that the decision being investigated materially affected your rights. Further, PAIA allows for a broader range of information to be requested – outside of the somewhat limited scope provided by written reasons. In this sense, it is important to notice that there is a difference between ‘reasons’ and ‘information’: “reasons are a justification for a particular decision based on conclusions drawn from the available information” rather than the information itself.

Though section 5 does not trump PAIA, section 6 provides the requester with an election to ask for written reasons in terms of PAJA without having to comply with the requirements of PAIA – though obviously they must meet the requirements under PAJA.

Conclusion

Access to information in South Africa is well articulated into the legislative paradigm with a strong source in the entrenchment of the right in the Bill of Rights of our Constitution. Further, the right is given effect to in PAIA, which provides ample scope for its full articulation. The law is, on its face, very progressive and endorses the foundation of open and transparent governance. Other laws such as the Protected Disclosures Act and Promotion of Administrative Justice lend support to a legislative system designed to promote constitutionalism, all as a result of the democracy-building process South Africa engaged in post-Apartheid.
However, implementation of our laws is the source of significant problems for access to information in South Africa. As noted, some of these implementation issues could be alleviated from legislative intervention, but significantly there does not appear to be the political will to make such necessary alterations.
In fact, there seems to be a retrogressive push back in terms of even our legal paradigm. The South African legislative environment has been threatened by several new laws proposed by the government which appear to try and curb the strong (at least strong on paper) open government laws that currently exist in South Africa. Of particular concern is the Protection of State Information Bill, which is in fact seeking to repeal the Protection of Information Act – the very Act examined which threatens access to information so significantly.
This push back extends outside the laws, to the practices of implementation. Adherence to the law appears to suggest that public officials are not invested in the spirit of openness, instead complying strictly with legislative texts in a way that becomes in fact restrictive of access. This is exemplified by the over-use of exemption sections, as well as the abuse of extension periods, not to mention the overly litigious approach adopted in some matters. The judiciary have attempted to provide guidance in matters in a way which seeks to advance the spirit of the law in the application of the Act (this is addressed later under the case law); however this adoption of the ‘spirit’ of the law cannot be driven by legislative and judicial interventions alone. This research would propose that an established and effective Information Commissioner’s Office would be an ideal stakeholder to push initiatives for reforming political will.
Transparency Provisions in Sectoral Laws 
Our analysis in this section was predicated around the core research question of:

What information provisions are in Environmental and Natural Resource (ENR) laws?

Introduction

ODAC undertook a broad scale review of natural resource laws in order to investigate the sectoral support of access to information laws in the country. These laws are then underpinned by the access to information legislative regime addressed earlier.
Prior to our democratisation, the environmental governance sector was centralised and mechanistic. This was as much a reflection of the Apartheid governance machinery, as it was a result of the prevailing international perspectives on environmental governance. One of the most important aims of the legislative process has been to create a “decentralised, participative and co-operative” framework, epitomised in the National Environmental and Management Act (NEMA).
 It is this inclusion as well as participation (an important component of modern understandings of sustainable development) that means several laws which are relevant to the environment directly deal with access to information as well. This is a necessary result of the interdependent relationship between access to information and public participation; a relationship that was echoed in the correlation between the Promotion of Access to Information Act and the Promotion of Administrative Justice Act mentioned earlier.
As a general reflection on the sectoral framework, Muller notes:

“Overall South Africa’s new environmental governance system attains a positive rating on the ‘good governance’ scorecard; capacity constraints and ineffective enforcement being the two notable exceptions. The implementation of environmental policy at the local level and the issue of ‘unfunded mandates’ needs to be addressed urgently as environmentally sustainable and integrated planning and development at the local level could very well ultimately determine the success or failure”.

Analysis

Contained in Annexure C, Templates 1-4 below are the results of the sectoral law reviews, which must be reviewed with the analysis as the majority of substance is contained within them. They are colour-coded for a quick visual reference. 

Looking to the environmental laws, it is important to notice first the breadth of the legislative paradigm, in spite of attempts to create more cohesion and inter-departmental cooperation through NEMA. There are quite a few provisions which appear to deal with confidentiality and (when considering the number of types of provisions allocated) not that many that provide positively for release. This is a pattern which emerged throughout our research. While it is concerning, the research paper had hypothesised that this is a result of having a specific access to information law which is meant to be the chief legislative mechanism for ensuring release. However, it was necessary also to assess this view within a division of the historical origin of the different Acts for further clarity. We decided to consider the laws within three key periods: pre-1994 (as in originating from Apartheid government), post-1994 and pre-2000 (in other words, preceding PAIA and thus not having cognisance of it), and post-2000. The split was as follows:
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It is clear then that most of the laws pre-dated PAIA, thus were unlikely to be able to consider PAIA as a means of information access. While the large number of pre-1994 laws would, in a rather self-explanatory manner, favour restriction over release – it is somewhat of an anomaly that the laws post-independence but pre-PAIA should err toward restrictiveness. However, it is worth noting (and is seen further under the case law analysis later) that there was a constitutional entrenchment of the right of access to information that was relied on at least once for direct access, which may have been contemplated by the legislature.
 

Certainly post-2000, the legislature appears to view access to information as a PAIA-issue and therefore does not necessarily advance specific access to information provisions sectoral laws in the belief that any lacuna is adequately dealt with by PAIA. This also explains the significant amount of yellow present in the environmental table. It is important to note, however, that NEMA also provides for additional protection for whistle-blowers in the environmental context through section 31, which is not accounted for in the table, but certainly contributes to the open government paradigm we are trying to investigate.
Interestingly, water has no provisions which restrict access to information. While this appears positive, it is probable also a result of the nature of information being dealt with in the water laws. Most of the restrictive provisions in other laws result from the commercial or safety associations of the information concerned. Water information, and its proactive disclosure, is a fundamental basic services issue that requires the maximisation of information release, also as an aid for public participation.
There is a dearth of laws dealing with land and land management issues. In many ways this is a result of the fact that land law straddles the public law and private law divide. With a Roman-Dutch law legacy, many aspects of land and land use have been dealt with in the common law – which means that public aspects of land law have required significant legislative intervention for regulation. Property law also has a strong legislative legacy dating from the beginning of the 20th century. Looking at the laws themselves, there is a relatively positive trend of promoting public information. This may largely be a result of the need to have transparent land ownership and land use in order to foster commerce through private ownership and sale.

Mineral laws, perhaps unsurprisingly, average out at having the most restrictive provisions than the other sections. While this is a reflection of the sanctity of commercially related information that we often see in relation to this area, it also results from the presence of an additional type of information: the personal health information of mineworkers. The nature of mining present’s significant health and safety concerns for those that work on mines; hence a significant amount of personal information is collected in relation to such issues. These forms of information require particular protection (the bounds of such protection may change once the Protection of Personal Information Bill becomes law in South Africa). This is well-worth noting if we wish to dialogue with the Department on the matter.
Table: A comparison of the four laws used for requests
	ATI Issue
	National Environmental Management Act 107 of 1998
	Water Services Act 108 of 1997
	Housing Act 107 of 1997
	Mineral and Petroleum Resources Development Act 28 of 2002

	Government duty to collect information
	N
	Y
	Y
	Y

	Government duty to keep records (e.g., registers)
	N
	Y
	Y
	N

	Government duty to make information available to public
	Y
	Y
	Y
	Y

	Company obligation to keep records
	Y
	Y
	N
	N

	Company obligation to make information public
	Y
	Y
	Y
	Y

	Confidentiality clauses
	Y
	N
	N
	Y

	Established a crime and sanction for releasing confidential information
	Y
	N
	N
	N

	Established a crime and sanction for NOT releasing information that is public
	N
	Y
	N
	N


Evaluation

The existence of PAIA in South Africa means that there is not a broad selection of laws with access to information provisions, in spite of a significant number of laws which govern the environmental sector. Sectoral laws undoubtedly can be used to forward access to information aims. As ODAC noted in its presentation at the United Nations Media Freedom Summit held in May 2012 in Tunisia, most comprehensive environmental laws in Africa include some ATI considerations. Further, most natural resource laws have some restrictions on access to information through provisions. Oil and minerals tend to have provisions which restrict access to information. This pattern, as seen above, has been reflected in South Africa’s laws – but the existence of our ATI-specific law is what makes our legislative environment peculiar and is the factor that most affected attempts to use the few sectoral laws that did exist. While the laws may, on average, relate to access to information laws, either promoting or negating the principle in their content, their consideration of access tends to be cursory. Few provide established procedures for accessing information, seemingly relying on the existence of PAIA to fill any gaps.
Institutional Infrastructure
Our analysis in this section was predicated around the core research question of:

What is the institutional infrastructure for ATI in the government Environment and Natural Resource (ENR) agencies?
Process
In South Africa we have significant experience in trying to determine the institutional preparedness of different Departments. For several years ODAC and the South African Human Rights Commission have collaborated in doing random assessments of national, provincial, local and parastatal institutional frameworks using a modified version of this research.
 We utilised this experience in undertaking this research and it affected the way in which we not only proceeded with the research, but in the way we analysed the results as well. We placed a great deal of importance on using PAIA to try and assess institutional readiness – this is because we are attempting to see first-hand how closely institutional elements correspond directly to capacitating implementation of the law. We also included substantive measures outside of this - for instance, in considering the Department of Water Affairs and the Department of Mineral Resources, we scored them a ‘zero’ for aspects of the institutional assessment which look at their capacity to collate and report on PAIA statistics. This is because (in spite of Minerals stating in their interview that they had this form of capacity) these departments failed to submit their relevant PAIA statistics to the South African Human Rights Commission for 2011/2012 (we deal with this is some more detail under “Redress” below). If an organisation doesn’t use its mechanism for section 32 reporting to actually report, it seems contradictory to state they have the necessary implementation in this regard. It is perhaps not surprising that the only Department that responded to the institutional request is also one of the two departments that were able to report on its statistics: the Department of Environmental Affairs.
Initially, PAIA requests were sent to all four departments between 21 and 24 February 2012. Follow-ups were then done in early March. In spite of these steps being undertaken (with contact details being taken directly from published PAIA manuals) only one department – the Department of Environmental Affairs – responded properly to our requests. Environmental Affairs also requested an extension and allowed access to some of the records requested within the allotted time frame. However, they failed to deliver all the documents they had promised via facsimile. And, later follow-up attempts to gain access to the rest of their documents were then ignored.

The Department of Water Affairs at least acknowledged our submission, but the request never got any further than that acknowledgement.
This meant that we had to turn to other means of assessment to try and get more clarity. So, in order to supplement these failures to reason to PAIA requests, we also attempted to conduct interviews with department officials and conducted interviews with other stakeholders who have liaised with the departments. We further, at least in the case of the Department of Human Settlements, were able to source and refer to the PAIA audit which had been undertaken on the Department by the South African Human Rights Commission in 2012. We conducted successful interview with the Department of Water Affairs and the Department of Minerals.
In terms of assessment, we followed a slightly different approach to the other countries in that we included both a qualitative response, but also a quantitative response. We created a ‘scoring’ system, based on the responses to questions as listed below, with a yes equalling a point and a no equalling zero – this resulted in a total possible score of “60”. There was a bonus 3 points assigned for a positive response to the original PAIA request as a reflection on actual implementation. Where we could not finally determine whether the answer to a question was yes, or no, they were scored zero. The full answers, and the source of the answers, are however provided in the annexures.
	 
	 
	FINDINGS

	 
	Request responded to in time limits
	3

	I
	Information on how to make a request
	6

	1
	Is the process for submitting requests readily available to requestors and does the process of submitting requests accommodate different ways of making a request?
	2

	1a
	Does the institution indicate the name of an information officer as focal point for information requests? 
	1

	1b
	Are full contact details provided including physical address, postal address, fax number and e-mail address?
	1

	2
	Is there a list of all categories of records held by the institution, which also identifies those records which can be disclosed and those which cannot?
	4

	2a
	Is there a list of all categories of records held?
	1

	2b
	Is the list disaggregated to show categories of records held which are routinely available?
	1

	2c
	Is the list disaggregated to show categories of records held which are available on request?
	1

	2d
	Is there a list of categories of records held which cannot be disclosed?
	1

	II
	Records Management
	6

	3
	Is there an efficient system for the storage and organisation of records
	5

	3a
	What system is used to organise records
	1

	3b
	What system is used to archive information?
	1

	3c
	Is there a file plan? 
	1

	3d
	Has a Records Manager been appointed?
	1

	3e
	Does the Records Manager have specific responsibilities in relation to providing access to records based on the law?
	1

	4
	Are there rules governing the generation of a record? 
	1

	III
	Internal Mechanisms
	21

	5
	Is there a system for recording and reporting on both the type and number of requests received and how they were responded to?
	5

	5a
	Is there a log of requests?
	1

	5b
	Is the number of requests received provided?
	1

	5c
	Is the information being requested captured by the system?
	1

	5d
	Are the responses to the requests provided?
	1

	5e
	Is the date when the request was responded to provided?
	1

	6
	Are requests recorded in detail?
	3

	6a
	Number of requests received?
	1

	6b
	Responses to the requests?
	1

	6c
	Appeals lodged?
	1

	7
	Are there adequate internal guidelines for frontline officials on how to handle requests?
	2

	7a
	Are frontline staff instructed on how to deal with requestors?
	1

	7b
	Do frontline staff know about the ATI/ Evidence of training on ATI law constitutional/sectoral Law?
	1

	8
	Are there effective internal procedures for processing requests and communicating with requestors to ensure that requests are responded to within the timeframe under the Law?
	11

	8a
	Are requests acknowledged upon receipt?
	1

	8b
	Is there an internal tracking system?
	1

	8c
	Is the system above manual or electronic?
	X

	8d
	If the system is electronic, was it specifically designed for handling and processing requests under the law?
	X

	8e
	Are there time frames indicating the internal routing of the request?
	1

	9
	Are there adequate internal procedures for assisting disadvantaged requestors?
	1

	9a
	Are there standing orders for assisting visually impaired requestors?
	1

	9b
	Are there standing orders for assisting illiterate requestors?
	1

	9c
	Are there standing orders for assisting requestors who are unable to communicate in English/ the working language of government?
	1

	9d
	Other than IT-based communication tools, such as websites, how else does the institution share information with members of the public?
	1

	9e
	Does the institution have a policy of waiving request fees from requestors who are unemployed or can't afford to pay the request fee?
	1

	10
	Is there an implementation plan which operationalises the law?
	1

	11
	Is there an internal rule that encourages regular publication of records?
	1

	IV
	Resources
	10

	12
	Are there financial resources allocated to the implementation of the ATI Act or sectoral law?
	1

	13
	Have staff been designated and trained to facilitate access to information?
	9

	13a
	Number of staff designated?
	1

	13b
	Training received?
	1

	13c
	Specific responsibilities of designated staff?
	1

	14
	Is there a unit, or equivalent dedicated structure, established to monitor provision of information to the public?
	1

	14a
	To whom does the structure report?
	1

	15
	Are there adequate incentives in place to ensure that staff comply with the Act and sanctions for non- compliance?
	1

	15a
	Code of conduct?
	1

	15b
	Incentives e.g. compulsory training, monetary rewards?
	1

	V
	Evaluation Capabilities
	6

	16
	Does the organisation have a specific policy that guides evaluation of its performance e.g. strategic plan request document that contains internal yearly performance indicators for agency
	6

	16a
	Is this document made available to the public?
	1

	16b
	Are the results of the yearly evaluation made available to the public?
	1

	16c
	Is there a specific person responsible to ensure that the agency meets its goals as set out in the plan?
	1

	16d
	Is there an independent mechanism that could be used to audit the performance of the agency e.g. auditor general?
	1

	16e
	Are external stakeholders engaged in an evaluation of performance under the plan?
	1

	16f
	Are staff trained on how to evaluate their performance yearly?
	1

	VI 
	Complain and Response Capabilities
	8

	17
	Does the organisation have a policy on how to address complaints about non -performance of the agency from external stakeholders?
	8

	17a
	Does the agency assure confidentiality to complainants?
	1

	17b
	Does the agency explain how to lodge a complaint and how this complaint will be investigated?
	1

	17c
	How does the agency ensure the independence of the investigation?
	1

	17d
	Is there an independent mechanism to challenge the decision of an agency against which there has not been an appropriate response to a complaint?
	1

	17e
	Is there a person responsible for the complaints procedure?
	1

	17f
	Is the complaint policy widely disseminated?
	1

	17g
	Are staff trained on how to respond to complaints?
	1

	17h
	Is there a guarantee of non- retaliation against the complainant?
	1

	Possible Total
	60


Analysis
The comprehensive results are contained in Annexure D, Templates 1-4.

CASE STUDY: How requests are handled in the Department of Minerals
Trying to contact the Department proved difficult. No response was ever received to our PAIA requests. Using the PAIA manual, we then tried to contact Ms Zabo as listed for an interview but the number did not work. We then attempted to call a listed Ms Maila several times on the listed number but there was never an answer. We contacted the next listed official Ms Moshikaro – after having to be transferred to her through another number, she informed us that she was no longer with the PAIA unit but gave us the details for Mr Venzi. While the first day we attempted to contact him we received no answer, we did get an answer the next day and conducted an extensive interview – it took around an hour to get enough information from the Department.

However, Mr Venzi is the deputy information officer for the minerals regulation section. As he noted several times, the institutional entrenchment is very different even within the various branches of regulation that are all housed within the National Department. This means that institutional readiness is really “a mixed-bag”; and any assessment is heavily reliant on which contact you have managed to get in contact with.
For instance, within minerals regulation (thus a request going to the national department would be referred to this branch if the information sought concerned minerals regulation) the Chief Directorate of Legal Services has PAIA oversight. The Directorate of Auxiliary Services, which is charged with managing the Registry, also has a significant role in identifying what branch to disseminate a request to. The request is then received by Mr Venzi who is charged with deciding whether any of the exclusions apply and from there, if necessary, is discharged to the relevant regional office. In this Department, the regional divisions play heavily in determining responsibility for who deals with a PAIA request. If it is a regional issue, it would ordinarily go first to the Chief Director and then the Deputy Director and Director-General. All this is guided by a matrix system that is essentially an electronic routing system to guide instructions to the correct course – however, it does not double as a tracking system as well.

External complaints, internal appeals or queries might also be redirected to the Regional Mining Development and Environmental Committee for legal input.

For Minerals, the central PAIA office is housed within legal services rather than a standalone PAIA Unit. This is a model replicated by other departments that we have dealt with in our institutional assessments.
Above is detailed a case study of how interviews resulted in answers to the detailed questions set in the template on implementation. It provides an interesting insight into the difficulties that exist even in trying to access information on access to information in departments. However, it also shows the substantive form actual responses came in, which make for an interesting comparison in the “yes-no” type format of the methodology selected. Regardless of the difficulties of trying to translate facts of implementation with the template provided, the results were collated from the annexures into a summary scorecard that provides a useful starting point for evaluation.

Table: Summary of Institutional Results

In order to provide a quick and visual reference, they have been colour-coded. Green represents the existence of good institutional elements, red represents the existence of poor institutional elements; and yellow reflects good institutional elements.

	 
	Response
	Information on making a request
	Records Management Policies
	Internal Mechanisms
	Resources
	Evaluation Capabilities
	Complaint and Response Capabilities
	Tot.

	Rating
	3
	6
	6
	21
	10
	6
	8
	60

	Department of Minerals and Resource
	0
	4
	6
	10
	7
	4
	6
	37

	Department of Land Affairs
	0
	5
	6
	13
	5
	5
	4
	38

	Department of Environmental Affairs
	3
	4
	5
	18
	6
	5
	3
	44

	Department of Water Affairs
	0
	5
	5
	13
	3
	5
	7
	38


Perhaps the most important thing that is noticeable straight away is that, while compliance varies, it doesn’t vary as much as one may expect. For instance, if Environmental Affairs in practice was the only Department to actually respond to the PAIA request (and thus practically implement PAIA better), you would expect them to have far greater implementation mechanisms in place than, say, the Department of Water Affairs who failed to respond at all, or to the Department of Mineral Resources who neither responded to the request, nor submitted a section 32 report on their statistics. In fact, the scores overall were relatively high in the sense that they averaged in total at around institutional compliance of 65%. However, it is perhaps more useful to look at the categories in which compliance was lowest to get a broader reflection of institutional issues.
We therefore created a graph tracking the percentages across the different categories, which also reflects the averages.

Graph: Implementation Results as Percentage Values
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Reviewing this detailed graph, we see a visual representation of the clustering and similarities of the total scores. Interestingly, on average, records management policies rank the highest amongst the groups. This speaks no doubt to the prioritisation of records management when establishing bureaucratic mechanisms even prior to the passing of the PAIA Act. However, it may also speak to the necessity for interviewed responses – it is likely that interviews resulted in higher implementation results that would have resulted from reliance on paper evidence alone.
Turning to individual Departments, Land Affairs does not have a particularly user-friendly website, though they do have a PAIA centre. This means that any information sought has to be received largely through direct interviews, which is not very practical given the inconsistency in the provision of contact details that was experienced through all the PAIA manuals and with the Government Communications and Information website. However, we were able to glean significant detail from their Audit by the South African Human Rights Commission, which has questions with obvious congruency to our own template. Practically, there was difficulty in tying an official down for an interview (in fact, I would suggest we were treated with downright hostility in some instances). This may be a reflection on the fact that the Audit states that a Deputy Information Officer was recently assigned on 6 August 2012, who has as yet not received specific training on PAIA. It should be unsurprising then that, on reflection of the table, their compliance rate was lowest in terms of resources allocated. A picture begins to emerge that indicates that the assigned information officers are not provided with significant capacity or support to carry out some of their tasks. Their high score in terms of records management policy may be associated to the nature of land issues we discussed to some degree under the review of laws: land transfer and ownership requires the creation and maintenance of significant amounts of written records, meaning that records management systems will have been prioritised even before the passage of PAIA.
When we apply this logic across categories, we note that documents such as PAIA manuals that have been prepared are out of date and don’t reflect on the actual knowledge levels of staff, or their “PAIA-readiness”. All departments fared relatively well in regard to their records management as tabulated. However, although records management systems are relatively  institutionalised across the board in South Africa, the implementation is poor (this extends even so far as the National Archives which are in chaotic disrepair). This is in spite of the fact that our previous institutional assessments with the South African Human Rights Commission have shown that direct financial investment into records management, in particular, tends to result in a better PAIA performance.

Water Affairs had an excellent manual, which is good as it is a key interface with the public in relation to PAIA. However, this reality again is a reflection of how official documentation does not correlate with how users experience access to information in a particular context. As our interviewed colleagues who deal regularly with the DWA have noted:

“On a number of occasions, it has been clear that the [water] official processing requests simply has no knowledge of what information DWA holds and where these records are located, which means that no sensible enquiries can be made to locate records”.

This poor records management extends even to information required by the Auditor- General.
 This experience is in spite of having relatively sound results in regard to their records management (there their results are some of the lowest of the groupings and are below the average for that measure).
The picture that begins to emerge from all the departments is that there are varying forms of institutional management systems across different departments, but also government levels (see for instance the Minerals case study above). Thus, just because institutional elements are in place according to records or interviews does not mean the different parties responsible coordinate well together, nor that implementation within the structures themselves are at a significant level. 

Complaints procedures’ ratings were perhaps only fair on average; however, the problem with the manner we assessed this criteria was the generality of complaints that were sought to be measured. All the departments had varying mechanisms for the form of complaint in question – thus, again, even within discrete categories of institutional elements there was actually variation in the level of performance for each department. So, for instance, while an internal appeal against a PAIA refusal might not be dealt with confidentiality, a complaint about corruption might. Some complaints are dealt with internally (such as a complaint against service delivery) but others are referred to external bodies first (such as a complaint that can be directed to the Public Protector in regard to maladministration).

The Department of Environment rates well across indicators, and is the highest performing entity. This corresponds both to its capacity to respond to the PAIA request, and also its consistent delivery of section 32 reports to the South African Human Rights Commission. However, when we sought clarity later from them in terms of their responses they were unable to provide this clarity. This is supported by the research of other organisations:

“Importantly, whereas a PAIA application was necessary every time we wanted to access a copy of a licence or environmental management plan or programme from the DMR, equivalent documents under NEMA are generally accessible without such application”.

We will reflect on this further when we consider proactive disclosure.
Another concern for intervention is training and capacity-building of staff. Our interviews with other stakeholders, and our own experiences with the South African Human Rights Commission investigations, was that experiences of the institutional frameworks for accessing information varied within the same department, depending on what official one managed to come into contact with. ODAC has already undertaken some steps to deal directly with this issue that can now receive additional support from the results of this research. ODAC has created a simplified PAIA manual for frontline staff in order to assist governments in training those who act as the direct interface with the public when they walk off the street in order to try and gain access to information.
Compliance varies significantly even within parts of the departments themselves. The indicators were not able to adequately reflect on several factors which affect the efficacy of institutional elements (but that were nevertheless identified through reflection on the research) such as:
· Staff turnover

· Poorly updated information
· Lack of political will
· Varying compliance levels within departments themselves.
Conclusion

In some sense, the truest indicator of actual implementation is the capacity to respond to requests, yet this was the lowest failure in terms of the implementation indicators.

Ideally, the internal mechanisms should have been the most highly rated category across departments – but the results demonstrated that they were not. It seems that investments into institutional infrastructure focus on the cosmetic compliance indicators, such as the PAIA manuals, and the areas that require real technical and resource inputs are not prioritised. This makes institutional compliance appear to be a rubber-stamping exercise for all of the departments, rather than an actual priority. This too is why, even if institutional frameworks read well on paper, implementation remains poor – as the political buy-in does not in reality exist as strongly as it should.

South Africa’s institutional framework is quite developed after 10 years of having PAIA. However, the collaboration and inter-operability of systems does not appear strong. The inter-operability of systems is a concern, as well, because well-functioning inter-operability would directly facilitate the creation of systems for automated proactive disclosure. It is certainly a concern for advocacy engagements and – as a result of this research – ODAC has brought the concern forward as a strategic objective for our partnership with the Open Data and Democracy Initiative.

It is worth noting that there are already a number of initiatives that rate implementation. The Golden Key Awards is a patent example, as is the South African Human Rights Commission auditing process. However, this institutional monitoring has also provided insight into the weakness of such investigations. Prof Kwandiwe Kondlo, in a review of the Golden Key Methodology, noted that such methodologies should reflect on factors as ‘commitment, clients and coalitions of support’; this corresponds in some senses to these research results – there is not enough insight into the political elements which inhibit access to information. 
It is worth noting that there is no institutional provision for sectoral laws, as departments view access to information as a task largely for PAIA. This becomes very clear when we address, below, the sectoral citizen requests.

Most importantly, it is clear from this review that institutional factors are a necessary, but not sufficient, step for advancing actual implementation of access to information laws.
Proactive Disclosure 
Our analysis in this section was predicated around the core research question of:

Is critical environment and natural resource (ENR) information proactively released by the government ENR agencies?
Introduction

The laws in South Africa in regard to proactive disclosure are largely realised through the Promotion of Access to Information Act.  It is largely governed by requirements for a PAIA manual, in sections 14 and 15. However, recent statistics show that 58% of the ANC-led provincial departments failed to make PAIA manuals publically available on their website in spite of this requirement. This has obvious implications for the state of proactive disclosure. Further, the PAIA provisions only constitute only a minimum standard and provide at the most guidance, rather than any mechanisms for enforcement.
Implementation of proactive disclosure in South Africa is generally poor. As the Centre for Environmental Rights has noted:

“. . . public bodies need to give proper consideration to (and ask for public input on) the significant expansion of records made available voluntarily through s.15 declarations, and through third parties like licence-holders or industry associations.  [Amongst general benefits] it would also eliminate referrals of requests to private bodies back to public bodies, and attempts to avoid disclosure by citing an instruction from a public body not to disclose. Private bodies must give proper consideration to the significant expansion of records made available voluntarily, particularly licences”. 

The benefits of proactive disclosure in South Africa are obvious: it reduces internal administrative burden; demonstrates public and private body commitment to open access; and removes the requester from the bureaucratic problems associated with PAIA that were highlighted in the PAIA review earlier.
Analysis
Contained in Annexure E below are the results of the proactive disclosure reviews. In order to provide a quick and visual reference, they have been colour-coded. Green represents where the information type is proactively disclosed in a particular form; red represents where such a form of proactive disclosure does not exist even if provided by non-governmental organisations; and yellow reflects circumstances where is there is partial proactive disclosure. If the information is provided openly by a source external to government, such as a non-governmental organisation, this is marked as a “no”.

Mineral information types have a surprising amount of information proactively available, given its legislative framework as seen above. However, the majority of such information is made available through “other means” – included under other means are mechanisms for having information available through non-government actors and so should not be counted in a consideration of their openness. Much information was found through non-governmental actors who lobby for mineral information to be made available for social justice purposes. Also, the best way to find information on concessions was to go to corporate sites.  Most corporations dealing with natural resources have made their concessions public online, though most of those viewed were not South African owned.
Perhaps most interesting was the significant level of proactive disclosure of information through the Department of Water Affairs website, though there is some difficulty in navigating their site. This perhaps only surprising given their institutional result and lack of statistics, but not when considered against a reflection of the type of information they deal with. As a fundamental social service delivery mechanism, it is only right that they make their information easily and proactively accessible – why should citizens be required to request water provision information, for example, through a formal access to information mechanism? Interestingly, they continued this trend even in direct contrast in one instance to the Department of Minerals: we decided to try and search for water license information, as it is required that the Department of Minerals make this information publically available. While in practice they do not, we managed to find this information being made proactively available by the Department of Water Affairs instead.
 Not only was the Department of Water affairs the most proactive website, but its provision of proactive information was consequently the best as well. This is important, as access to information must be about accessibility. So, for example, a department that made significant amounts of information proactively available only through the Gazette, should not be deemed to be as an open as an institution such as the Department of Water Affairs that utilises its open web content so effectively.
It is worth noting, though, that departments may have localised and specific tools for promoting proactive disclosure of information in relation to key service delivery issues. For example, in our interviews dealing with institutional assessments with the Department of Minerals they have alerted us to their use of the SAMRAD (South African Mineral Resources Administration) system as a means of providing an alternative mechanism for proactively accessing information. This online system allows the general public to view information on the locality of application, rights and permits made in terms of the Mineral and Petroleum Resources Development Act; and it also allows for the electronic application for permits. Please note however, that we speak to specific attempts in trying to use SAMRAD systems in our citizen requesting process below. As such, the results of the proactive disclosure seem to reflect more on the high value placed on minerals information, rather than a commitment by that department to information sharing. During the research it was particularly worth noting that the Department had an inconsistent provision of information on resource stocks.
Environmental information was significantly available proactively. This has been confirmed by other research as well, which has noted:
“Generally speaking, the [Department of Environmental Affairs] makes far more information available voluntarily, or on request without a PAIA application, than any other national departments.”

ODAC would propose that the key to much of this success is the requirement for publication of different information types, particularly through NEMA. It also serves as an indication that officials tend to implement laws better when they are subject to a core piece of legislation, with clear responsibilities, that they tend to know well. However, environmental information – though generally available, was not consistently available. As such, though you may gain access to some EIA’s, you would not access all of them. Further, it is also noteworthy as it bodes well for the potential success of the Environmental Portal proposed as a part of the Open Government Partnership Commitments.
The Department of Land seems to be the worst performer in terms of the proactive provision of information, though none of the departments appear to perform very badly. This is indicative of a poor interface with the public in regard to engagement (in spite of the need given the socio-economic rights implications of the two areas), a conclusion that is confirmed by the difficulty we experienced in trying to interview the Department to determine their institutional capacity. Budgetary and auditing information though is consistently available, which is true across all information types. This is no surprise as South Africa’s budgeting system has been selected as the most transparent in the world, according to the 2010 Open Budget Index.

Thus, on average, most of the information types are available in some format. Interestingly, the information that is most available generally serves the interests of inter-sectoral collaboration and thus serves government’s needs, as much as the public’s. Further, it was also seen that significant amounts of information were made available from actors not associated to government (sometimes after having accessed the information by using PAIA requests).
Advocacy
As a response to the poor implementation of PAIA, and a lack of extensive access to information laws in our sectoral laws, ODAC centred a significant amount of advocacy in this project on advancing proactive disclosure. For instance, using results from the study, we presented on proactive disclosure in the environmental sector at the Rio +20 Sustainable Development Conference in 2012.

Early on in our research we realised the implications for the promotion of proactive disclosure. In spite of progressive transparency laws, our research noted that poor implementation and lack of political will generally lead to poor transparency in the environmental sector. There was thus identified a direct need for a mechanism for promoting proactive information disclosure; a call echoed by others, such as in the Department of Environmental Affairs: Environmental Impact Assessment Strategy (2011).
 In order to advocate around our concerns, we rallied a South African civil society coalition around the Access Initiative 3 Demands Campaign, specifying one of demands to be for a collated environmental portal that would enhance proactive disclosure. Our coalition also wrote an open letter to the President, which received significant media coverage. As a direct result of this action and our engagements with government on the issue) our call for an Integrated Environmental Management Information Portal now forms a part of South Africa’s eight open government commitments that were tabled with the Open Government Partnership in September of 2011. Though the commitment (one of eight) is only to complete a feasibility study on the portal within the next year, it is an express government commitment that will make proactive disclosure of information – across environmental departments – a reality. 
Another advocacy initiative we embarked on as a result of our research was a project in collaboration with the Centre for Environmental Rights that we completed in 2011. As a means of addressing private sector proactive engagement, we sent formal requests (not using PAIA) to 30 of the largest mining companies in South Africa, most of which are listed at least on the Johannesburg Stock exchange, requesting them to make all their environmental licenses available on their website. Of the 30 companies, only two agreed to do so – and only one company did in fact do so. 18 of the companies didn’t even bother responding at all, and the 10 remaining simply refused. It was interesting to see the reasons for these refusals – the responses providing insight as to how to address proactive disclosure with private entities in future. These reasons included:
· Concerns about the administrative, financial and logistical burden of such an upload of information;
· The potential harm to commercial interests;

· That the information should be obtained from the regulators;

· That the information pertaining to existing prospecting and mining rights is confidential; and

· That the information is released to shareholders and other parties in a regulated manner to limit ‘misinterpretation or abuse’.

Our partners at the Centre of Environmental Affairs consequently noted:

“…while some mining companies actively resist making licensing information public, none of the companies who refused to publish the information saw any benefit for themselves in making this information accessible. This suggests a belief that secrecy serves the interest of mining companies better than transparency”.

It is also clear that neither public nor private entities are willing to take a strong lead in proactive advancing access to information. It is interesting that, through our other investigations on proactive disclosure, it appeared as if international mining corporations were more transparent in regard to proactive disclosure than South Africans – a reality which we need to combat directly through further exercises similar to the one we completed.
However, we have tried to use this research already to forward the aims of proactive disclosure. On 28 September 2012 we used the results gathered here on proactive disclosure to present a workshop to Afesis-Corplan on the availability of housing information related to land ownership. At the talk, we co-presented with a representative of the Housing Development Agencies on the forms of databases available to assist citizens. We were able to give them hands-on experience in regard to accessing deeds information, which had been completed through our research – concluding that, in spite of some information being proactively available – the inconsistent practice of this form of provision requires access to information laws to still be necessary. 
Evaluation
It may be difficult to draw conclusions about departmental practice in relation to proactive disclosure, as the method selected actually focuses on information types. However, you can at least begin to get a sense of what information is prioritised through the releases. South Africa for all appearances from the research is strong in regard to proactive disclosure – but this picture only appears as such if you discount the inconsistency and inaccuracy of the information that is provided. Only one or two examples of each category are in fact proactively released, rather than the majority of such information types. 
Perhaps most importantly, the picture which begins to emerge through an investigation of discrete categories for proactive release is the meaning of ‘accessibility’. For example, gazetted information is still the method of choice for government departments to publicise information – but the reality is that these are not readily accessible to the public both in terms of physical accessibility and language. Comparatively, though the Department of Water Affairs may not appear as excelling, yet the online tools they provide to make information proactively available are easy to use. In a sense, they prioritise re-packaging information in a way that is useful, which should be an example of best practice.
Our advocacy will continue to focus on proactive disclosure as an acknowledgement of some of the research conclusions we have reached through this work. ODAC would also propose that – due to our assessment of its need for prioritisation – work be undertaken to provide minimum standards for government to use as guidance for the proactive release of information that could be far more instructive than the weak guidelines provided by sections 14 and 15 of PAIA.
Conclusion

The research reveals a fairly consistent standard of proactive release across departments, though the Department of Water Affairs stands out for prioritising accessibility, as well as mere access. This baseline is a positive indication for future advocacy: poor implementation, as we can see from the results so far, is largely associated to issues of political will, issues which are particularly difficult to address through advocacy (although training and awareness-raising are good methods for assisting). By focussing on proactive disclosure, we can promote a method of information access which reduces the administrative burden on government, and withdraws individual citizen requesters from bureaucratic processes which may be too cumbersome (this will be investigated later through citizen requesting). 
A further reason to support this as a focus for advocacy is the renewed political interest in proactive environmental information release, as a result of the Open Government Partnership commitments tabled by South Africa. This has expressly included concluding a feasibility study for a national environmental data portal, as a result of advocacy undertaken by us through this research.

Practice 
Our analysis in this section was predicated around the core research question of:

Do citizens effectively request and receive information from government ENR agencies under the ATI law and under the associated sectoral laws?

Applying sectoral laws: context
South Africa has a specific access to information law. However, section 6 specifically states that:
“Nothing in this Act prevents the giving of access to—

a) A record of public body in terms of any legislation referred to in part 1 of the Schedule; or

b) A record of a private body in terms of any legislation referred to in Part of the Schedule”.

Currently, there is only one law listed in that schedule, however, and that law is the National Environmental Management Act. The Minister was charged with providing a comprehensive list of such alternative laws; an act which has yet to be completed even though it is specified under the transitional provisions of section 86. The Department has in fact proposed instead an amendment which would exempt them from expressly prescribing each separate law. In the meantime, the law generally allows for reference to any other access to information provision that allows access ‘…in a manner which…is not materially more onerous’ than the mechanisms available under PAIA. This was an attempt to broaden access to information as much as possible and it is this legislative paradigm which means sectoral laws are available to us as a means for accessing information.
However, the status of the NEMA access to information provisions is indicative of the reality of the status of sectoral laws and their utility in our context. As noted, the NEMA information provisions – section 31 and 32 – were the only listed provisions in the Schedule. However, when PAIA came fully into effect this situation changed. Though they were listed in the Schedule as an interim provision, the implication from section 5 and 6 is that access to information provisions should be maximised. The legislative intention clearly seems to have been that less onerous provisions should allow for access, yet the NEMA provisions were regarded as transitory. However, the National Environmental Laws Amendment Act 14 of 2009 expressly, through paragraph 14, deleted the access to information sections contained in NEMA in section 31. There is no doubt that those sections are inoperable – as was confirmed by other attorneys we consulted with, as well. There was no other justification provided by the amendment except for the belief that the promulgation of PAIA had consequently made those access provisions redundant, which is clear in the wording of NEMA itself. The legislature seems to prioritise PAIA as the sole mechanism for gaining access to information in South Africa. It is worth noting that section 31(1)-(3) states:
“31 Access to environmental information and protection of whistle-blowers

1. Access to information held by the State is governed by the statute contemplated under section 32(2) of the Constitution: Provided that pending the promulgation of such statute. the following provisions shall apply:

a. every person is entitled to have access to information held by the State and organs of state which relates to the implementation of this Act and any other law affecting the environment and to the state of the environment and actual and future threats to the environment, including any emissions to water, air or soil and the production handling, transportation, treatment, storage and disposal of hazardous waste and substances;

b. organs of state are entitled to have access to information relating to the state of the environment and actual and future threats to the environment, including any emissions to water, air or soil and the production, handling, transportation, treatment, storage and disposal of hazardous waste  held by any person where that information is necessary to enable such organs of state to carry out their duties in terms of the provisions of this Act or any other law concerned with the protection of the environment or the use of natural resources;

c. a request for information contemplated in paragraph (a) can be refused only:

i. if the request is manifestly unreasonable or formulated in too general a manner;

ii. if the public order or national security would be negatively affected by the supply of the information; or

iii. for the reasonable protection of commercially confidential information;

iv. if the granting of information endangers or further endangers the protection of the environment; and

v. for the reasonable protection of personal privacy.

2. Subject to subsection (3), the Minister may make regulations regarding access by members of the public to privately held information relating to the implementation of this Act and any other law concerned with the protection of the environment and may to this end prescribe the manner in which such information must be kept: Provided that such regulations are reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom.
3. The Minister must take into  account—

a. the principles set out in section 2;

b. the provisions of subsection (1)(c);

c. the provisions of international law and foreign law; and

d. any other relevant considerations”.
It thus should be clear that there existed great potential for environmental sectoral provisions that would be less onerous than the bureaucratic requirements of PAIA (outlined in detail earlier) under the former NEMA regime. Though the Minister could prescribe further requirements, the legislative foundation was very broad. 
Another case study of the judicial treatment of sectoral environmental laws informs this situation as well. Trustees for the Timebeing of the Biowatch Trust v Registrar Genetic Resources and Others [2005] was a case in which the original request for access to information occurred before PAIA was promulgated. The court held that – in the hiatus period which preceded the passing of PAIA – section 32 was to be applied directly. This is because there is a common law presumption against the retrospectivity of legislation. It thus then needed to be established whether two sectoral laws – NEMA in section 31 and the GMO Act in section 18 – were justifiable limitations of the right. As far as section 31(1) of NEMA is concerned, the court held expressly the understanding that those provisions ceased to apply the moment PAIA was promulgated. The attempt by Biowatch to rely on section 31 of NEMA was thus misplaced. Further, the restrictions in section 18 were not applicable in that case. The court was unwilling to view the right of access to information being sourced outside of section 32 (or once promulgated through PAIA) which presents a particular form of discourse surrounding the right in our context.
It is perhaps a document, provided by one of the departments in the Department of Water Affairs itself, which provides insight into the position of government. The document states that:

“The provisions of [the selected sectoral laws providing access] are consistent with the Constitution and PAIA. However while the provisions of the above-mentioned legislations must prevail when they are more favourable than PAIA, it must also be noted that PAIA overrides other legislations with regard to making information available. With regard to the latter statement PAIA must, nevertheless be consulted when dealing with information requests to avoid unnecessary lawsuits”.

As such, as much as the preference for the use of PAIA is attributable to experience and the entrenchment of PAIA’s institutional mechanisms, it is also an acknowledgement that in any matter of conflict PAIA would ordinarily trump, and thus references to PAIA are required anyway. This necessarily means that any sectoral request should inevitably move through PAIA systems anyway, in order to get an experienced opinion as to PAIA’s overriding provisions in each instance.
It thus appears that political and jurisdictional will has a preference for reliance on PAIA, rather than on sectoral laws, for a number of reasons.
Procedures

While the procedures for making a PAIA request are well-established and comprehensive, the same cannot be said for the sectoral provisions.
 This is a result of the context mentioned above. Ordinarily procedures are made in terms of regulation in South African law, and it appears as if the existence of PAIA has meant departments do not find this a necessary condition for information access to be realised given the ability to resort to an ATI-specific law. This context meant that we followed a requesting process that was somewhat different from other countries in the study. PAIA is already frequently tested for response rates, as can be seen throughout the research to our frequent references to the Golden Key Awards and the results of the PAIA Civil Society Network’s requests. As such, what required testing was the use of sectoral procedures in and of themselves, as the government’s capacity to respond to PAIA requests in particular is already established. 
Worth noting is that, in the case of access being granted access to information outside the bounds of PAIA, it would be possible for the entity releasing that information to ascribe conditions on the use of that information.
 This is important for assessing the potential benefit of certain sectoral laws above the use of PAIA – once a record is released under PAIA, the use of the record cannot be prescribed. This means the opportunity to broadly disseminate and empower is potentially far greater.
As mentioned before, not having access to NEMA’s general environmental information provisions meant reliance on very specific sectoral laws as identified through the comprehensive legislative review.
Water

The Department of Water Affairs, as we addressed, has expressly acknowledged that the public is allowed “reasonable access” to the information contained in the National Information System for Water Services, in addition to PAIA requests. The corresponding legislative permission is contained in section 67, which state:
“Establishment of national information system

(1) The Minister must ensure that there is a national information system on water services.

(2) The information system may form part of a larger system relating to water generally.

(3) The public is entitled to reasonable access to the information contained in the national information system, subject to limitations necessitated by the rights enshrined in Chapter 2 of the Constitution.

(4) The Minister must take reasonable steps to ensure that information provided is in an accessible format.”
Accordingly, our requesters were presented with three core procedural requirements:
1) The request must be directed to the Minister 

2) The information requested must come from, or at least be reasonably believed to come from, the national information system.

3) Section 67 should be directly referenced.

The Department of Water Affairs also, in practice, referred all its requests through an online form which required basic personal information (though no request for identity numbers) and the query description. It is not clear from the citizen requester experiences what format would have had to have been followed if the information was registered telephonically.
The sectoral law expressly allows for refusals of access to such information, subject to justifiable limitations as contained in section 36 of the Constitution.

Environment

The Department of Environment, unlike Water, did not expressly acknowledge other access to information provisions in any of its responses or document. However, it is subject to the broad access provisions contained in the NEMA: Integrated Coastal Management Act of 2008, section 93:

“Information and reporting on coastal matters

93.  (1) The Minister must progressively and within available resources of the Department make sufficient information available and accessible to the public concerning the protection and management of the coastal zone to enable the public to make an informed decision of the extent to which the State is fulfilling its duty in terms of section 3”.
It is perhaps arguable that section 93(1) constitutes a proactive disclosure provision, though no refusal was received on these grounds. Environment didn’t use any official form, but accepted email queries. The core procedural requirements for the request were thus:

1) The request had to be directed to the Minister.

2) The information being requested has to relate to the demonstration of departmental duties as contained in section 3.

3) It should mention the right in terms of section 24 of the Constitution.

4) It should explicitly reference section 93, as well.

Minerals and Resources

Perhaps not surprisingly given the regularity of requests made to them, the Department of Minerals had the most established procedural processes for sectoral requests. This was covered to some degree in the interview on their institutional infrastructure described in the case study box earlier. Requests for minerals information, when made through sectoral laws or even through no legal process, are processed through the SAMRAD system. Even when one requester attempted to make a request directly to the assigned officer in terms of the law, the request was only responded to and processed once it had been re-directed through SAMRAD enquiries. General queries though, as an unregistered user of the system (i.e. someone without a processing application), do not have a prescribed form though requests need sufficient detail for routing.
After consulting with the Centre of Environmental Rights, we reviewed the access provision in the Mineral and Petroleum Resources Development Act 2002, section 30: 

“Disclosure of Information
1. Subject to section (2), any information of data submitted in terms of section 21, 28 or 29 may be disclosed to any person—

a. In order to achieve any object referred to in section 2(c), (d) or (e);

b. In order to give effect to the right of access to information contemplated in section 32 of the constitution;

c. If such information or data is already publicly available; or 

d. If the relevant right, permit or permission relates has been abandoned or relinquished.

2. No information or data may be disclosed to any person if it contains information or data supplied in confidence by the supplier of the information 

3. Any person submitting information or data in terms of section 21, 28 or 29 must inform the regional manager concerned and indicate which information and data must be treated as confidential and may not be disclosed.

4. Neither the State nor any of its employees—

a. Is liable for the bona fide or inadvertent release of information or data submitted in terms of this act; and

b. Guarantees the accuracy or completeness of any such information or data or interpretation thereof.”

The provision very clearly promotes access to information principles. Of all the sectoral laws assessed, it appears to provide the most express indication of a right to access information in terms of the actual law, rather than as a general reference to the Constitutional right. It also seems to prescribe the following as the key procedural steps:
1) It doesn’t specify an addressee. However, the practice dictates that the request is sent through the SAMRAD requesting process.
2) Note that you are making the request in terms of section 30.

3) Note that the information relates to information submitted in terms of 21, 28 or 19.

Land

The Department of Land has expressly acknowledged that the Housing Act allows for a mechanism outside of PAIA for accessing information so far as it relates to the inspection of records.  However, they also stated that PAIA applies to the exclusion of any provision of any other legislation that prohibits or restricts the disclosure and which is materially inconsistent with the object or specific provision of PAIA. Accordingly, the sectoral provision selected was section 6 of the Housing Act 1997:

“6. National housing data bank and information system

(1) The Director-General must establish and maintain a national housing data bank (in this section referred to as the “data bank”) and associated therewith, a national housing information system (in this section referred to as the “information system”).
(2) The objects of the data bank and information system are to:

a. record information for the purposes of the development, implementation and monitoring of national housing policy; 

b. provide reliable information for the purposes of planning for housing development; 

c. enable  the Department to effectively monitor any aspect of the housing development process; 

d. provide macro-economic and other information with a view to integrating national housing policy with macro-economic and fiscal policy and the co-ordination of housing development with related activities; 

e. serve and promote housing development and related matters; and

f. collect, compile and analyse categorized data in respect of housing development: including but not limited to information categorised by gender, race, age and geographical location.

(3) For the purposes of subsection (1) the Director-General must— 

a. as far as possible obtain access to existing sources of information;

b. co-ordinate information required for the purposes of the data bank with other official sources of information; and

c. take into account the reasonable needs of provincial governments and municipalities for information regarding housing development. 

4) For the effective performance of the duties imposed by subsection (3) the Director-General may—

a. require any provincial government or municipality to provide any information reasonably required for the purposes of the data bank or information system and determine the form and manner in, and time within which such information is to be supplied;

b. render to provincial governments and municipalities any assistance reasonably required for performing their duties contemplated in paragraph (a) and subsection (5);

c. link the data bank or the information system or both the data bank and information system to any other data bank information system or other system within or outside the public administration;

d. subject to other legislation prohibiting or regulating the disclosure of information limit or refuse access by any person or category of persons to any information in the data bank or information system or in any part of that bank or system-
i. that was obtained from—
1.  any state source if access by any such person or category of persons to such information in or at that source is limited or prohibited; or
2. any source other than a state source on the condition that such information would not be accessible to any such person or category of persons:

ii. if the disclosure of such information would unfairly prejudice any person or give any person any unfair advantage over any other person;

e. determine and collect for the benefit of the Fund fees payable for the supply of, or the granting of access to. any information or category of information in the data bank and information system; and

f. take any steps reasonably necessary to carry out his or her duties or to achieve the objects of the data bank and information system”.
The Department acknowledges the right to inspect, largely as a result of the wording of the Act which makes the right of access to information more implicit than express. The procedural requirements are:
1) The request must be directed to the Director-General.
2) The information must be derived from the national housing information system.
3) The request should specify that the request is made in terms of section 6.

It is likely that, once access is granted, the manner of that access could be limited to site inspection – though that did not happen in practice.
Results and evaluations of requests

The evaluation of the sectoral requests should be read in conjunction with the results templates contained in Annexure F. However, equally important are the subjective case studies provided by our three different users in terms of trying to access information.
Case study: User experience of a student requester

After gaining familiarity with the sectoral laws of South Africa, completing the…templates became more of a Herculean task than originally expected. When trying to engage any government sector in any given country in a dialogue about the information available, there is a level of bureaucracy expected during the process. Yet completing the…templates was complicated mostly by the misguided information available. What would've been easily solved by a quick Google search - finding phone numbers, email addresses and mailing contacts - quickly revealed flaws in not just the issue of accessing the information and being limited by the bureaucratic red tape, but the red tape one must even go through to access the people who will inevitably put you through the bureaucratic process. Aside from the Department of Housing and Human Settlements and the Department of Water Affairs (which came with an online form for questions and inquires) the kick-back of non-working emails and incorrect phone numbers was maddening. In addition, over the course of 2 1/2 months…, the only sector to have thoroughly responded to my inquiry was the DMR, which was able to not only establish a dialogue with me via email the following day, but had their full response in roughly five business days. In addition, after sending a request to the Department of Land and Human Settlements in the middle of June (2 requests total) only [at the end of August] have I finally received a sign of life, in an email asking if I still needed the information I originally requested. After giving the correspondent the green light to forward whatever information she had….there has been no further word regarding my inquiry, nor any response from the other sectors.
Case Study: User experience of a citizen requester

Getting a response from the South African government in terms of access to information was extremely challenging despite the relative abundance of sectoral laws available.  I attempted to engage with multiple departments within the government, including the Department of Mineral Resources, Department of Home Affairs, Department of Energy and Department of Environmental Affairs.  I used multiple sectoral laws which were specific to each department such as the Minerals and Petroleum Development Act of 2002, NEMA, the Water Services Act and the Housing Act.  Each act clearly specifies the government's responsibility to provide information upon request so long as certain criteria were met.  However, there are very limited instructions as to how one should approach each department to ask for information.  I sent multiple emails to numerous members of each department and received no responses.  There was essentially no engagement with the government because I never received a response to any of my requests.  This is disconcerting in my opinion.  The goal of this project was to act as an average citizen attempting to access specific information from the South African government.  I believe most information is not accessible to average citizens after this project.  
Case Study: User experience of an NGO representative

Over a period of a few days, I called the governmental departments relating to water, the environment, minerals, and land to request information from each department. Most of the questions asked pertained to licensing information. My goal was to not use PAIA, but rather to refer to sectoral laws that granted me access to the information. None of these departments gave me time to mention a sectoral law. The water department ultimately forwarded me to three different people, one of whom said she didn’t “know if she can give that information” as it “begins with your region” and she was “not sure if they would be able to give me that information because it is classified”. I was ultimately hung up on when attempting to get a contact number for the Western Cape Office.

 I was presented with similar challenges within the other departments. In the Environmental Department, I was ultimately forwarded to two different people and made three separate phone calls. I was referred to a second office, the Durban office, where I was told that I had the wrong phone number, after which the call recipient hung up. As for minerals, I was not able to access their website for an entire day, and as such was not able to get their contact information. The next day, I was able to access the website, although it moved very slowly and would likely deter the average viewer. When I called, they put me on hold only to tell me that I had called the wrong office and should address the Western Cape office and speak to Pumla. When I called the Western Cape office, I was told that nobody could assist me at the moment because “everybody is attending a workshop”. They did not contact me back.

 Finally, and most interesting, was the land department. After calling the general office, I was told to call the provincial office, where they asked for a specific deed number or name. When I refined my search to ask about percentages of government owned land, I was told to contact each province directly. She then referred me to “state land” where I was told to send an email to acgerasmus@ruraldevelopment.gov.za . I sent them an email and received no response.

 I began each call as an average citizen, not specifying any specific company that I was affiliated with. However, with the departments of water, land and environmental affairs, they asked me to specifically refer to whom I was calling on behalf of. Even with mentioning that I was from Open Democracy Advice Centre, I received no information after my calls.
Response rates

From the outset, the response rates to requests were very low. As an initial inhibitor, the contact details for officials were difficult to establish and – even after being confirmed – often incorrect. For instance, when attempting to contact the Departmental of Minerals and Resources, our citizen requester made five different attempts to contact different officials, all of whom had incorrect details supplied, before finally being referred through the SAMRAD system. Similarly, when we undertook the institutional research it was noted that there were around three incorrect details supplied. This is particularly interesting as we decided to source the contact details from two separate places – in the institutional requests, the details were sourced from another non-governmental organisation that has regular contact with the Department. For the citizen requests, the requester was required to source the details themselves from publically available means – we did this in order to try and establish as authentic a process possible for a citizen that ‘walks off the street’ and tries to apply sectoral laws.
Statistically, the response rates initially do not appear too poor with a response rate of 58%. However, the majority of those responses were automated. The automated responses are important to record, as they act as a confirmation that the request has gone to the correct address. In other words, we are more able to get a sense of how requests are treated by being able to confirm they were actively ignored, as opposed to merely never having been received. However, if automated responses were excluded the response rate would decline to 25%. As such75% of the requests were met with deemed refusals. It is worth noting that PAIA – even with its entrenched institutional procedures – registered a very similar deemed refusal rate of 68% in 2011.

Interestingly, we encouraged telephonic requests with final requester as it appeared – at least on the surface – that the student requester had received better response rates than the citizen requester by using more telephonic communication. However, using only telephone as a form of communicating with the departments did not lead to better results – in fact, it led to the need for far more follow-ups, as the NGO requester was constantly re-directed.
Response types

There was a positive granting of the information sought in 20% of the cases. However, the information sought from the Department of Human Settlements that was at least partially granted in a communication follow-up, is still as yet to be received. When departments do respond, they grant information. Further, when they do respond – they do so relatively quickly (in both grants within 30 days). No express refusals to the information requests were ever received. Both responses were received by the same requester – the student requester. The citizen requester had no information requests granted; nor did the NGO requester. It is perhaps worth noting that the citizen requester – even though regularly following-up, limited their communication type to email. However, when responses were received by the student requester, the responses were only sent via email. This seems to suggest that emails are ignored, in spite of them being the easiest and quickest available form of communication for officials. However – when the NGO requester only sought access through direct telephonic contact, though also had no information granted for release.
Graphs: Response Rates
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Fees 

No fees were ever requested from requesters for either the request itself or the responses. However, under the Water Services Act section 70(2) the Minister is empowered to “charge a reasonable fee for making information available”. This in many senses then is to be preferred to PAIA, which legislatively requires fees in both instances, with comprehensive regulations outlining the pricing. However, it is submitted that this is related more to the substance of the responses that were provided, rather than to sectoral responses generally.

Substance of responses

In spite of granting the request for information, the information from the Department of Human Settlements is still outstanding. However, the contents of the response from the Department of Mineral Resources are fairly telling. The request response never acknowledged the sectoral provision, but instead sent a written response of about a page in length. The response, however, was largely a referral to various kinds of online sources. A comment of particular note – as a response to the specific request for community impact studies – was: “I am not aware of any published reports on the impact of mining on communities.” This appears unlikely; and is indicative of the fact that officials are only willing to provide that information closely at hand to aid requesters, not paying enough heed to the substance of what people are requesting.
Graph: Requests Granted
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Refusals

The vast majority of refusals were deemed refusals. However, there was an interesting case of ‘unofficial’ refusal by the Department of Water Affairs, which was surprising given their results in relation to proactive disclosure. Unfortunately, the name of the official who provided this response was never received. When the NGO requester got through by telephone to a Department of Water official, asking after water licenses the official responded that, though you would have to consult individually with each province, the official wasn’t sure if such information could be released because “...it is classified”. This is confusing for several reasons. The first is that water licenses are meant to be openly available. The second is that, as we noted under the proactive disclosures, we actually found water licenses published by the Department of Water Affairs itself posted online. This very inconsistent attitude of different officials may be a result of the changing political context mentioned before. The Protection of State Information Bill has brought a renewed focus on national security and the prioritisation of confidential information; and officials appear increasingly nervous in determining where the boundaries lie.
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Conclusion
Sectoral procedures are not well entrenched, largely as a result of the institutional entrenchment of PAIA. This accounts for the low rates of responses, but also the difficulty in trying to establish the correct contacts. It appears that, in trying to make a sectoral request, responses depend largely on:

· Getting working contact

· Getting a willing/proactive official

· Consistent follow-up

· Having email access (as this was the only way information was sent).

However, the greatest variance is between officials, with responses varying hugely depending on what information officer you are fortunate, or unfortunate, enough to get a hold of. 

Though sectoral requests are not met with fees and are answered quickly when they are responded to, the sectoral law itself is never mentioned. ODAC would submit that it is because the information is being viewed by the institution as a proactive disclosure rather than anything else. This is supported by the lack of requesting of fees, but also the scant levels of information that are provided. Further, in the Department of Minerals response, the official stated that – if any additional information was needed – a formal request would have to be utilised, undoubtedly referring to the PAIA process. 

In the South African context, then, it is proactive disclosure which appears to be a more effective alternative to a formal PAIA process, rather than a sectoral request.
Beyond the low levels of response (though only slightly lower than to PAIA requests), perhaps one of the most significant difficulties in using sectoral requests is the lack of opportunities for redress.
Redress
Our analysis in this section was predicated around the core research question of:

What are opportunities for recourse for citizens? 
Opportunities for redress

Promotion of Access to Information Act

PAIA has well-established procedures for redress, though – as was addressed in our evaluation of the law – there are some significant shortcomings (such as the lack of an independent information commission). The submission of an internal appeal is fairly similar to the request procedure, though a citizen making an internal appeal to a public body must complete what is known as a Form B. You are also required to submit your internal appeal within 60 days of the refusal (or act against which you are appealing). The forms require that all sections be completed, which consists of six main sections: A) details of the Information Officer; B) particulars of the requester; C) particulars of person on whose behalf request is made (if applicable); D) the decision against which the appeal is lodge; E) the grounds for the appeal; F) notice of decision regarding request for access.

The internal appeal must be delivered to the ‘relevant authority’ as described in terms of the Act, who is essentially the political head of the entity that made the original decision. A deemed refusal constitutes a refusal and can be appealed against, and as such the actions of the information officer are not required. The relevant authority then has only 30 days in which to convey their decision on the appeal to the requester. There is no additional cost to make an internal appeal, though if the decision to refuse is reversed you will then be obliged to pay the relevant access fees.

As an internal review process, the ability to receive an independent and impartial decision on review is greatly reduced.

If you have exhausted your internal remedies, you may approach the courts in terms of section 78 of the Act. You have 180 days in which to lodge this appeal in Court (which was an amendment made to the Act by a decision of the Constitutional Court). It requires an application proceeding. The procedures are dictated by regulations, namely the Rules of Procedure for Application to Court in terms of the Promotion of Access to Information Act 2 of 2000 (see http://www.pmg.org.za/node/14519). Under these Rules of Procedure, the court of first instance became the Magistrates Court (if the presiding Magistrate is duly trained). Previously, the court of first instance had been the High Court, which greatly restricted access to recourse for the average citizen. However, while technically the court a quo is now the Magistrates Court, the fact is that most such courts do not have the structures required to hear such matters. Though there are not prescribed costs in terms of the law, that costs of attempting to seek redress in a court of law in South Africa are prohibitive to the average applicant.
There is no separate external appeal mechanism currently available in South Africa outside of the courts, though an Independent Ombudsman with some oversight powers is likely to come from the Protection of Personal Information Bill. Complaints about PAIA related issues may be lodged with the South African Human Rights Commission and the Public Protector, but not on the basis of a refusal alone. You would have to show that such refusal amounted to a violation of fundamental rights or constituted a ground, such as maladministration, as each entity requires.

Table: Statistics of the Department of Environment
	Req for access received s32(a)
	Req for access granted in full s32(b) 
	Req granted despite there being a ground of refusal but granted in the public interest
	Req for access:(a) refusal in full 
(b) refused partially
(c) number of times each provision of the act was relied on to refuse access in full or partially 
S32(d)

	Cases in which the period stipulated in s25(1) were extended in terms of s26 (1) 
S32(e)             
	Number of internal appeals (a) lodged with the relevant authority 
	(b) number of cases in which as a result of an internal appeal access was given s32(f)   
	Number of internal appeals which were lodged due to refusal under s27 section 32 (g)  
	Number of applications to a court which were lodged on the ground that internal appeal was regarded has having been dismissed in terms of section 77 (7) s32 (h)    

	35
	28
	0
	0
	07
	0
	08
	0
	0
	0
	0


Water

There are no procedures of redress provided in terms of the sectoral law itself. There does appear to be an unintentional anomaly, however, created by a full reading of the provisions. Section 82(1)(e) makes it an offence to fail or refuse to give information, or give false or misleading information, when required to give information in terms of this Act”. Though a reading of other provisions seems to indicate that the offence for the public failing to provide information when tasked to do so by the state, it did not exclude state officials from liability under sector 82 – nor did it exclude the information provisions of section 76. The capacity for the public to use those offences against officials failing to provide information under section 76 would need to be the subject of a specific legal opinion.

There are forms of redress available outside that Act. For instance, it would be suggested that in information cases complaints to the Public Protector or the South African Human Rights Commission could be used. Fortunately, neither of these avenues requires a fee to be paid.

In order to make a complaint to the PP, you must first try and deal directly with the entity you are complaining against. The complaint you submit must contain:

· The nature of the complaint

· The background and history of the complaint

· The reasons why you feel the complaint should be investigated by the Public Protector

· The steps taken to try and resolve the problem yourself – including the names of officials dealt with, the dates of interactions, and what was said (including copies of correspondence)

· A contact number

Your complaint must relate to improper prejudice experienced as a result of:

· Abuse of power;

· Unfair, discourteous or other improper conduct;

· Undue delay;

· Decisions taken by the authorities;

· Maladministration;

· Dishonesty or improper dealing with respect to

· public money;

· Improper enrichment; and

· Receipt of improper advantage.

You can write your request, or phone your request in, to your relevant provincial Public Protector’s office. There are facilities to allow for the anonymous submission of a complaint. You must submit your complaint to the Public Protector within two years of the incident giving rise to the complaint. The complaint should be responded to in a reasonable time.

In order to make a complaint to the South African Human Right Commission, any person can submit a complaint. As with the Protector, you are encouraged to first try and deal directly with the entity you are complaining against. If however you still need to lay a complaint, you are required to:

· Say on whose behalf you are lodging a complaint

· Provide full contact details

· Provide significant detail in relation to the complaint, including a) the nature of the fundamental rights alleged to have been violated; b) the time, date and place of the alleged violation; c) particulars of the alleged perpetrators; d) contact details of the perpetrators (if possible); e) information regarding other mechanisms used to try and resolve the dispute; f) details of those approached for resolution; g) any other relevant information and attachments; and h) a description of the relief sought.

The complaint must be lodged in the relevant provincial office. There are express provisions which provide for the confidentiality of a complaint. It is preferred that submissions be written, but a provision is made for oral submissions in certain circumstance. You must submit your complaint to the South African Human Rights Commission within three years of the incident giving rise to the complaint (though late filing may be condoned). Within three days of receipt, your complaint should be lodged by the relevant data capturer into the system and a file should then be opened. Within seven days of lodging, your complaint should be acknowledged. The Provincial Manager must then relay the results of the finding to the complainant within seven days of that decision being made. Complaints must be concluded within “the earliest possible opportunity”.
In reviewing the institutional framework for the making of complaints to the Department, there are mechanisms for facilitating protected disclosures specifically provided in relation to corruption matters. Recourse to the Presidential Hotline can be made for a general complaint when all your attempts to get assistance from the department have otherwise failed.

As such, recourse depends heavily on the nature of the issue concerned: even if it is an access to information issue. The ‘anomaly’ mentioned above, however, which does advance potential recourse avenues, is supported by the results of the institutional reviews shown above whereby the Department of Water was shown to have the highest compliance rating out of all the departments in terms of complaint and response capabilities.
Environment

The NEMA: Coastal Management Act also fails to provide particular recourse for a requester. There are forms of redress available outside that Act. Foreseeably again, a requester with an information case complaint could direct them (as seen above) to the Public Protector or the South African Human Rights Commission could be used. While the MEC is obliged to proactively publish related information annually, formal accountability procedures are not included – though it does provide a complainant with additional grounds of complaint if no information can be sourced.
Interestingly, within their institutional review, the Department of Environment had the lowest scores in terms of complaint and response capabilities, in spite of forming relatively strongly in its other categories.
Land

The Housing Act also fails to provide particular recourse for a requester attempting to utilise sectoral laws. There are forms of redress available outside that Act. Foreseeably again, a requester with an information cases complaint could direct them (as seen above) to the Public Protector or the South African Human Rights Commission could be used.

However, if provincial and municipal entities of the Department of Land contravene a requester’s right of access in terms of section 6(1), section 6(5) implies that they will be held directly accountable by the Director-General. This means that a complaint regarding access to information arising from section 6 from the municipality or provincial entity could be directed straight to the office of the Director-General. 

Minerals

While the Department of Minerals has the best drafted sectoral provision, it also has an express provision for recourse arising directly from the Act. Section 96(1) states:
(1) “Any person whose rights or legitimate expectations have been materially or adversely affected or who is aggrieved by an administrative decision in terms of this Act may appeal in the prescribed manner to-
a. The Director-General, if it is an administrative decision by a Regional Manager or an Officer; or

b. The Minister, if it is an administrative decision by the Director-General or the designated agency.

(2) An appeal in terms of the subsection (1) does not suspend the administrative decision, unless it is suspended by the Director-General or the Minister, as the case may be.

(3) No person may apply to the court for the review of an administrative decision contemplated in subsection (1) until that person has exhausted his or her remedies in terms of that section.

(4) Sections 6, 7(1) and 8 of the Promotion of Administrative Justice Act 2000 apply to any court proceedings contemplated in this section”.

Essentially then the Act provides the requester with recourse closely associated to mechanisms available under the Promotion of Administrative Justice Act of 2000. There are specific exclusions within PAIA of PAJA recourse and issues; however, the sectoral laws would obviously not suffer from this ‘conflict’.

As noted previously, REMDEC is used as a reference point for access to information issues and would be consulted on sectoral issues, as well.

Further, the recourse of the Public Protector and the South African Human Rights Commission would also be possible for relevant issues.

Judicial redress

The majority of judicial decision-making, as a result of the prioritisation of PAIA identified throughout the research, relates to issues in regard to PAIA.  For a comprehensive review of the case law, you can see Annexure G. To reiterate though: 

“The single most cited complaint about the implementation of PAIA is the lack of a cheap, accessible, quick, effective and authoritative mechanism for resolving dispute under the Act. What is sought is a forum which can be accessed after refusal of a request by a public or private body or rejection of internal appeal against refusal of a request by a public body, but before resort to court action.”

In the judgement of Claase v Information Officer of South African Airways (2006) the court held that in fact: “One of the objects of the legislation is to avoid litigation rather than propagate it”. Judicial recourse is not ideal, but up till now in South Africa it has remained the sole mechanism for seeking independent recourse in access to information issues. Fortunately, the majority of information case decisions have ordered the release of the documents concerned. The court only seems to indicate conservatism in release when dealing with private requests for information (see the table at the end of this subsection).
One of the more important effects of the case law on access to information procedure was in the case of Brümmer v Minister for Social Development and Others. In a comprehensive judgment, the Constitutional Court ordered an extension of the day requirements in which a disgruntled requester can approach the court. The time period was extended from 30 days to 180 days, as a reflection of the real difficulties litigants have in trying to get through the court doors. In a sense, this judgment encapsulates much of what is wrong in having to try and approach courts for redress, with detailed insights from the amici as to the extensive costs, delays and bureaucratic pressures which litigants are confronted by. Further, very few cases have been brought forward due to the dominance of the deemed refusal – how can a litigant properly assess their prospects of success, if proper justifications for refusal are never provided?
Cases dealing with private requests have been based on trying to establish the limits of the requirement under PAIA that a private request must show the records are required for the exercise of another right. Clutcho v Davis established the standard of “substantial advantage or element of need”, which has been furthered by other decisions addressing the distinction between “useful and relevant” for the exercise or protection of rights and “essential or necessary”.  The latter is required.  Thus, ‘of assistance’ is a necessary though not sufficient requirement for satisfaction of the PAIA section 50 standard. As noted, private requests tend toward conservatism in the judicial response. However, in an interesting minority decision (also in the Unitas v Van Wyk case), the Judge noted:
“Litigation involves massive costs, time, personnel, effort and risks. Where access to a document can assist in avoiding the initiation of litigation, or opposition to it, the objects of the statute suggest that access should be granted.”
Generally, though, PAIA cases that do make it before court try and deal directly with the extent of grounds for refusal utilised in terms of the Act. Perhaps one of the most profound cases dealing with the use of refusal grounds more generally has in fact not yet been finally decided, and was recently remitted to the High Court from the Constitutional Court for a final review. While the High Court and Supreme Court decisions in the case provide some interesting guidance as to the high level of justification needed to use grounds of refusals (and importantly lament the lack of application of the mind by many officials who abuse refusal grounds), the Constitutional Court in Brümmer v Minister for Social Development and Others (CCT 25/09) [2009] ZACC 21 held that a court’s role of review was not as limited as appears to have been asserted by the High Court, and allows for de novo review of the decision.

The court noted that ultimately the question as to whether the information put forward is sufficient to place the record of the exemption claimed must be determined by the nature of the exemption. Section 80 should be used sparingly (it allows for a ‘judicial peek’ at the records), but such an exercise of discretion should be utilised when there is a potential for injustice as a result of the unique constraints in an ATI dispute. The test to be utilised is whether it is in the interests of justice to do so. Largely because the state was claiming its “hands were tied” in regard to justifying the request, the CC believed the High Court should have invoked section 80 in order to deal with the claim of “non-severability” of the protected information that the M & G could not effectively challenge due to their being presented from viewing the information. As such, the Constitutional Court appears to have in some senses increased the amount of interference allowed by the judiciary into access to information cases.
Though there are virtually no access to information cases concerning sectoral laws (Biowatch was addressed in some detail earlier), many of the environmental cases can in fact be sourced from conflicts arising as a result of access to information and just administrative action. In fact, one of the earliest access to information cases post-independence was an environmental law case. In Van Huysteen NO v Minister of Environmental affairs and Tourism
   the applicants opposed an application for rezoning which would allow for a steel mill to be built near the West Coast National Park. The Environmental Conservation Act 73 of 1989 obliges any Minister or official who makes zoning decisions to make that decision in accordance with the Act’s prescribed environmental policy. The applicants applied for an order compelling the first respondent to make available to them copies of all documents in the decision-makers possession that related to the proposed mill. The court held that they were entitled to the order in terms of the right of access to information held by the state (in terms of section 23 of the Interim Constitution) given that the applicants reasonably required the documents to exercise their rights to object to the rezoning. 
In another example, in Earthlife Africa v Director: Department of General Environmental Affairs and Tourism
 the court allowed the litigants to make further reasonable opportunity to make submissions on a final Environmental Impact assessment that had been issued. Cases involving public participation in the EIA process are in fact relatively common.
Perhaps most important to the strong association of access to information and environmental rights in South Africa, is the extension of our right of access to information for private requests – private entities cause some of the most severe environmental damage, with little practice of having to involve the public in decisions which may detrimentally effect their right to environment.
Conclusion

Chapter 5 of the Protection of Personal Information Bill has important implications for the future of access to information in South Africa. Section 39 of Chapter 5 states expressly that:
“39. There is hereby established a juristic person to be known as the Information Regulator, which—

a. has jurisdiction throughout the Republic;

b. is independent and is subject only to the Constitution and to the law and must be impartial and perform its functions and exercise its powers without fear, favour or prejudice;

c. must exercise its powers and perform its functions in accordance with this Act

b) and the Promotion of Access to Information Act; and

a. is accountable to the National Assembly” (Emphasis added).

Though this will clearly take some time to establish, it will provide a direct solution to the significant problems of redress and recourse highlighted by our research.
Further, it has implications for the efficacy of use of sectoral laws – the wording of the section directly implicates relief for requests made under PAIA, and not other forms of access to information requests. When this is read alongside the results detailed above (which show low levels of implemented recourse for sectoral laws) their value as an alternative avenue for access to information is significantly reduced.

Table: Summary of Case Law
	Court Cases
	Year
	ATI/sectoral/Constitution/ other ATI laws
	Did court order release of information?

	Brümmer v Minister for Social Development and Others
	2009
	Promotion of Access to Information Act
	Information release still pending, but PAIA amended.

	Centre for Social Accountability v Secretary of Parliament and Others 
	2011
	Promotion of Access to Information Act
	Information released

	Claase v Information Officer of South African Airways 
	2006
	Promotion of Access to Information Act
	Information released

	Clutcho v Davis 
	2005
	Promotion of Access to Information Act
	Not released (private request)

	 Mittalsteel South Africa Limited v Hlatshwayo
	2007
	Promotion of Access to Information Act
	Information released

	 The President and Others v M & G
	2010
	Promotion of Access to Information Act
	Release still pending

	M & G Limited v the President and Others [2011] ZACC 32.
	2011
	Promotion of Access to Information Act
	Release still pending

	Transnet Ltd and Another v SA Metal Machinery 
	2006
	Promotion of Access to Information Act and Constitution
	Information released

	 Trustees for the timebeing of the Biowatch Trust v Registrar Genetic Resources and Others 
	2005
	Promotion of Access to Information Act; Constitution; National Environmental Management Act; Genetically Modified Organisms Act
	Some information released

	Biowatch Trust v Registrar Genetic Resources and Others
	2009
	Constitution
	Dealt with costs – successful

	Unitas v van Wyk 
	2006
	Promotion of Access to Information Act
	Not released (private request)


Conclusions 
Research Conclusions
South Africa’s history is marred by secrecy and an oppressive Apartheid government. Our transition to democracy brought with it a strong drive for progressive constitutional reform, and in many senses South Africa has led the way in advancing democracy in the region. However, recent legislative and political actions of the government have shown a worrying push toward promoting secrecy. 

Well-structured legislative transparency models do exist in South Africa in which citizens can exercise their right to information. Section 32 of our Constitution explicitly guarantees the right of access to information held by the state or held by another person if it is required for the exercise or protection of any rights. The section requires the National Legislature to enact legislation to make the right effective. That right is then given effect through the Promotion of Access to Information Act 2 of 2000. There is also supporting legislation for this law seen in the Promotion of Administrative Justice Act and the protected Disclosures Act which create a strong transparency landscape. The continuing existence of the retrogressive Protection of State Information Act (and its inadequate replacement), however, continue to mar the environment.
Regardless of a relatively sound legislative foundation, implementation of our laws is the source of significant problems for access to information in South Africa. As noted, some of these implementation issues could be alleviated from legislative intervention, but there does not appear to be the political will to make such necessary alterations.
There are other laws, within the environmental paradigm, which contribute to our access to information landscape. However, PAIA means that there is not a broad selection of laws with access to information provisions, in spite of a significant number of laws which govern the environmental sector. Sectoral laws undoubtedly can be used to forward access to information aims. While the laws may generally relate to access to information laws, either promoting or negating the principle in their content, their consideration of access tends to be cursory. Few provide established procedures for accessing information, seemingly relying on the existence of PAIA to fill any gaps. This lack of procedure – enhanced by the lack of institutional structures for sectoral laws – severely diminishes their efficacy. As our citizen requester noted in his use of the laws:
“I believe most information is not accessible to average citizens after this project.”

The research has been valuable though in at least outlining laws and procedures which provide an additional avenue for access, though these avenues are not more effective than those that currently exist in South Africa.

In investigating the sectoral approaches it was clear that positive responses from government tended to be a result of political will and proactive disclosure, in a manner that was more easily accessible to the citizen than other bureaucratic processes. Proactive disclosure is not as advanced in South Africa as it should be – there is strong inconsistency and inaccuracy of the information that is provided. Only examples of each category are in fact proactively released, rather than the majority of such information types. However, it presents an interesting avenue for advocacy intervention moving forward. This is supported by the African Platform of Access to Information declaration, which states in section 6:
“Environmental Information: Governments and inter-governmental organisations should increase their efforts in implementing Principle 10 of the 1992 Rio Declaration on the Environment and Development on the right of access to information, public participation and access to justice on environmental issues. Governments should adopt appropriate legislation and regulations to promote access and proactive release of environmental information, guarantee openness, fight secrecy in institutional practices, and repeal that which hinders public availability of environmental information. Governments´ capacity to supply environmental information and civil society organisations´ demand for such information, as well as engagement in decision-making processes and the ability to hold governments and other actors accountable for actions affecting the environment should be strengthened”.
Further, weaknesses in terms of the avenues for recourse (weaknesses that were reinforced by the low scores in terms of complaints mechanism infrastructure) also support advocacy which looks at advancing access to information outside of bureaucratic structures, while at the same time advocacy should enhance implementation of laws at the same time. Open data and access to information should move hand in hand. Proactively provided open data means that the ordinary citizen does not need to struggle to access everyday pieces of environmental information and can avoid having to participate in a difficult and frustrating formal process; however, improving implementation of access to information laws will provide an avenue for accessing more controversial and discrete forms of specific information. This is particularly relevant given the future of South African legal infrastructure which will see the creation of an Information Regulator to oversee access to information laws.
Next Steps

These results will now inform an influence strategy to be undertaken for the real advancement of access to environmental information. These next steps have been developed with a full consideration of socio-political happenings in South Africa over the last 18 months. Originally, our hypothesis for the research envisioned a particular influence strategy.  However, a number of opportunities arose during the period of the project which we then used in order to forward the outcome of an environmental portal containing environmental information for activists, and the outcome around more transparency in the area of mining and water licenses, and EIA assessments.

We then engaged with government as part of the TAI 3 Demands exercise, which we later reported on at the TAI annual meeting held in Rio in June 2012. Instead of developing a set of new demands, TAI-SA felt that the 3 Demands exercise should be designed as such that it supports current campaigns for access to information and transparency in South Africa. It was for this reason that two of the demands related to the amendment of the PAIA to provide for the establishment of the office of the information commissioner, and the other related to the amendment of the whistleblower protection legislation to provide for stronger protective measures for whistleblowers. A call was made for submission of proposals for more demands and the environmental information transparency portal emerged as a popular demand. The demand for establishment of the environmental information transparency portal was vitally included in the government’s Open Government Partnership (OGP) commitments. 

However, progress on the Open Government Partnership has been incredibly slow. It is vital that South African civil society focuses significant energy on re-invigorating the OGP process in South Africa to advance the particular needs for open environmental information. Consistent communication with these research results, however, have been able to determine that the issue of the portal has been referred to the Department of Environmental Affairs, and that the State Technology Agency (SITA) has been briefed to take forward this initiative. It is clear that the portal will not be up and running in 2012. Realistically, this will only happen in 2013. The full results of this report, and its plain language version, will thus be made available for distribution in 2013. 
As an assessment of potential risk factors for advocacy work, the research team has also considered how to take our research results that support open data and proactive release initiatives, even if their continues to be the low political will for good governance detailed throughout our work. We would propose as an alternative to run a hackathon, instead of meeting with government, whereby we assemble data sets that are publicly available in relation to environmental matters on a platform and then provide this prototype to facilitate the OGP commitment.

	OUTCOME

	(i) By 2012 ordinary activists will be able to access easily understood web based environmental information including permitting, natural resource management and enforcement information. We will increase the capacity of activists to engage with land use issues, including land use and land management.  

(ii) By 2013 the South African government and/ or private corporations (the five biggest companies) will create an easily accessible and searchable on line database of water and mining licenses held, and EIA assessments.

(iii) By 2012 we will increase publicity and  use of South Africa existing ATI provisions in sectoral laws, and where these provisions are non functional as identified in this research, we will seek to  introduce new transparency provisions in laws, and improve  practice. 

	TARGET AUDIENCE(S)

	Companies involved in mining, and using water 

Trade unions

Grassroots activists – especially those involved in environmental issues. 

Department of Mineral Resources 

Department of Water and Environmental Affairs

Department Land and Agriculture

Department of Human Settlements

Local government (2 – Johannesburg Metro on Acid Mine Drainage, Mapungubwe on mining)

	OUTREACH TOOLS

	Publications

Correspondence with companies, and government departments.

Workshops

Litigation strategy developed.

Advocacy meetings 

Social media – Twitter, Facebook, ODAC website.

	ACTIVITIES

	Publish edited version of research report in South Africa, and publicise results through media, and ODAC website, Twitter feed and Facebook page. The publication will take the form of a plain language guidebook for the public on access to environmental information in South Africa.

Have a first workshop with sectoral partners (NGOs, community-based organisations, unions) to discuss results of the research (full report), and consult on a way forward. 

Publish edited version of research report in South Africa, and publicise results through media, and ODAC website, twitter feed and facebook page.

Follow up on current correspondence with companies, asking them to improve their transparency in relation to the mining and water licences, and publicise any good results as best practice.

Media strategy publicising failure to make the information available.

Meet with companies engaged in best practice, and explore report results, and encourage them to put the relevant information on their website.

Use Facebook and Twitter streams for campaign, in order to allow campaign members to stay updated on developments, and communicate their own activities.

Develop litigation strategy with partners: find case where blindingly obvious information should be released.

Develop an environmental information portal, as a civil society initiative, by running a hackathon, where environmental data sets are made part of a portal.
Hold second civil society workshop to discuss progress in campaign.

	CHALLENGES

	Apathy around social change – belief in civil society that advocacy is not working. 
Focus on other issues – COP 17 will distract all stakeholders at the end of 2011.
Failure to participate by civil society is a risk we must consider.
DMR may not want to meet with us, and we may have to use indirect messaging.
The secrecy bill may be passed, and we will have other issues to deal with.

	PARTNERS

	Centre for Environmental Rights – local environmental litigation outfit.

PAIA Civil Society Network – ATI champions in South Africa.
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Annexure A: Annotated Bibliography

In order to properly understand the South African context, a literature review of vital South African texts was examined and summarised as a primary reference point for any researcher.

	Source
	Topic
	Author

	1
	Freedom of Information and the Developing World (2009)
	Darch, C; and Underwood, P.

	2
	Freedom on the Net 2011: South Africa (2011).
	Kelly, S and Cook, S (eds.); and Freedom House. 

	3
	“National Security and Access to Information: Policies and Practices from South Africa” presented at the National Security and Access to Information: Workshop, ISS Cape Town (2010).
	Hutton, L; and Moore, M.

	4
	Transparency & Access to Information in South Africa: an evaluation of the Promotion of Access to Information Act 2 of 2000 (2007).
	Rolling, S.

	5
	The Promotion of Access to and Protection of National Security information in South Africa (2003).
	Klaaren, J.

	6
	“Access to Information” in The Bill of Rights Handbook (2005).
	Currie, I and De Waal, J.

	7
	The State of Access to Information in South Africa (2003).
	McKinley, D; and the Centre for the Study of Violence and Reconciliation. 

	8
	An analysis of weaknesses in access to information laws in SADC and developing countries.
	Memeza, M; and the Freedom of Expression Institute.

	9
	“Access to Information as a Tool for Socio-Economic Justice” presented at the Right to Public Information Conference, Carter Centre (26-29 February 2008).
	Dimba, M; and the Open Democracy Advice Centre.

	10
	“Access to Information Law and the Challenge of Effective Implementation: The South African Case” in The Right to Know, the Right to Live (2002).
	Tilley, A; and Mayer, V.

	11
	“Our experience of Using the Promotion of Access to Information Act” in The Right to Know, the Right to Live (2002).
	Allan, C; and the Public Service Accountability Monitor (PSAM).

	12
	“Illuminating the Politics and practices of Access to Information in South Africa” in Paper Wars (2009).
	Calland, R.

	13
	“South Africa: A National Overview” in So this is Democracy?  (2010).
	Thomas, H; and the Media Institute of South Africa.

	14
	“PAIA through the Courts: Case Law and Important Developments in PAIA Litigation” presented at 2010 Open Democracy Review Meeting: The first 10 years of PAIA implementation of Access to Information and Whistleblower Protections Laws in South Africa, Cape Town (12 March 2010).
	Klaaren, J.

	15
	“The Usage of the Promotion of Access to information Act Experiences: Achievements and Challenges” presented at 2010 Open Democracy Review Meeting: The first 10 years of PAIA implementation of Access to Information and Whistleblower Protections Laws in South Africa, Cape Town (12 March 2010).
	Tilley, A.


	Source 1

	Full Title & Date
	Freedom of Information and the Developing World (2009).

	Authors & Organisations
	Darch, C; and Underwood, P.

	Publisher
	Chandos publishing.

	Summary & Recommendations
	This examination highlights the point that social conditions in emerging democracies, like South Africa, can make transparency and freedom of information a rarity. As good record-keeping and archival practice are essential preconditions for effective implementation of access to information laws, access to information can seem illusory in more resource constrained environments. A further concern for context is that not many African countries have any form of an access to information law.

Looking on to more to theoretical concerns, the paper asks: How does the political discourse of a country tie into its production of laws? While it reflects on other African countries as well, the paper does reflect specifically on the SA condition. It also goes on to reflect on the practical difficulties of the management and maintenance of paper records. 

The two key problems in SA identified therein are: 

1. a low level of requesting from the public; and

2. a low level of bureaucratic compliance with PAIA.

It further notes that there is little consistent data available about what requests are in fact being made, as a result of this low statutory compliance. 

There are also cultural reasons prohibiting against the active utilisation of PAIA that should be explored further. However, inadequate use of PAIA should also not be over–emphasised, as it may be significantly affected by the government failings in accurate reporting.                                                                                                                

Key recommendations:

· There must be a review of the effectiveness of the SAHRC in regard to its enunciated roles under PAIA.

· There is a need – throughout the African context – for the citizenry to assert their rights in terms of access to information if these rights are to continue to have any relevance.

	Significance
	The demand for information, in spite of law, is generally low. Further, the paper highlights the problem of the existing oversight mechanisms in SA. It provides the detail that the active organisations in SA in regard to making PAIA requests are ODAC and the South African History Archive.

	Methods
	The paper focuses on desktop literature and legislation review.

	Source
	No online source.


	Source 2

	Full Title & Date
	Freedom on the Net 2011: South Africa (2011).

	Authors & Organisations
	Kelly, S and Cook, S (eds.); and Freedom House.

	Publisher
	Freedom House.

	Summary & Recommendations
	This paper offers a perspective on a corollary to access to information by focusing on the freedom around a key source of information: the internet. Digital media freedom is generally respected in South Africa and access to the internet is improving. However, the main prohibitions to this form of access to information is the high cost; the fact that it consists largely of only English content; and a lack of universal access (internet penetration is at 10%).

After reviewing the internet freedom context, the chief recommendations of the paper can be outlined as:

· Price is a significant barrier to access to internet. This means focus should be placed on how SA could best financially benefit from the construction of the East African Submarine System. 

· The high cost of internet also a result of Telkom’s near-monopoly – there is a call for greater competition in the SA telecommunications sector to address access issues.

· There is a high-level of cell phone ownership in SA, which should inform information dissemination and strategic thinking.

· Civil society and other monitors should be wary of new potential limits on content, such as the amendments to the Films and Publications Act, 1996.

· Radio, followed by televisions, is currently the primary source of news and information for South Africans.

· The broad powers given in terms of the Electronic Communications and Transactions Act and the Regulation and Interception of Communications Act require monitoring to see if it affects information release.

	Significance
	The paper brings to the fore alternative avenues for access to information advocacy outside of PAIA. These concerns will be incrementally important due to the global information age.

	Methods
	The paper uses an index which aims to capture the entire “enabling environment” for internet freedom within each country through a set of 21 methodology questions, divided into three subcategories. Each individual question is scored on a varying range of points. A checklist of substantive questions is also used.

	Source
	http://www.freedomhouse.org/template.cfm?page=664


	Source 3

	Full Title & Date
	“National Security and Access to Information: Policies and Practices from South Africa” presented at National Security and Access to Information: Workshop, ISS Cape Town  (2010)

	Authors & Organisations
	Hutton, L; and Moore, M.

	Publisher
	Institute of Security Studies.

	Summary & Recommendations
	This piece reviews access to information within the national security paradigm. The constitutional enshrinement of the right of access to information in SA displays both a normative and functional value. This constitutional enshrinement also provides access to information with a limitations test as provided for in section 36 of the Constitution. 

The prioritisation of transparency in South Africa is complicated by the fact that we are a stable, yet developmentally challenged, new democracy. The paper demonstrates the practical examples of difficulties in accessing information from security agencies in particular, with a reflection on the notorious “34 boxes” of TRC documents case (see further Paper Wars). The National Intelligence Agency has exceptionally poor compliance in terms of its reporting obligations under PAIA to the SAHRC, which is reflection of the lack of political will for allowing access to information on public interest issues. 

Importantly, it reflects too on the inadequate protections offered to whistle-blowers under the Protected Disclosures Act, 2000.

Key recommendations arising from this paper are:

· Any consideration of access to information should also critically reflect on the Minimum Information Security Standards currently in place.

· There should be a legislative focus on how to allow for the declassification of materials – at present there exists a form of lacuna in the law in this regard. This provides an interesting consideration as to the possible motive for the Protection of State Information Bill.

· There is a definite need to create an independent oversight mechanism to ensure compliance by security agencies.

· There should be an extension of whistle-blower protection outside of employment relationships. 

	Significance
	This paper highlights the importance of analysing social context. Further, when considering ATI, there is a distinct need identified to address as well whistle-blower protections. It highlights current legislative threats to the access to information regime, such as the Protection of State Information Bill.

	Methods
	The paper focuses on desktop literature and legislation review.

	Partners
	Open Justice Initiative.

	Source
	No online source.




	Source 4

	Full Title & Date
	Transparency & Access to Information in South Africa: an evaluation of the Promotion of Access to Information Act 2 of 2000 (2007).

	Authors & Organisations
	Rolling, S.

	Publisher
	School of Advanced Legal Studies, University of Cape Town.

	Summary & Recommendations
	This is a comprehensive dissertation that outlines in detail the positives and negatives of the Promotion of Access to Information Act, 2000. While providing significant outlines on the Act itself, the key weaknesses noted through the review of relevant literature are that:

· There is a lack of provisions for urgent requests.

· There is a need for an independent review mechanism; further, the current internal appeal mechanism is deficient for numerous reasons, including its lack of real independence of the decision-maker.

A full reflection of the law meant these key recommendations:

· Exceptions within PAIA should be interpreted by decision-makers (and by courts) as narrowly as possible.

· An independent review and enforcement mechanism should be developed.

· The breadth of private requests should not be unnecessarily limited in interpretation.

· PAIA should be used more by persons in pre-litigation discovery phases, in spite of section 7.

· PAIA totally excludes cabinet records from its ambit: this should be a point for future constitutional challenge.

· PAIA fails to make provisions for urgent requests and this must be addressed.

	Significance
	This importantly considers the potential for constitutional challenges to the current drafting of PAIA, none of which have so far been pursued. It also considers the practicalities of relying directly on section 32 in cases of unconstitutionality of sections of PAIA. Practice has demonstrated what is articulated here: that there must be a mechanism created which will expedite requests in urgent matters. Further, pre-litigation discovery is an aspect of PAIA which has not yet been properly utilized by civil society or the public sector.

	Methods
	The paper focuses on desktop literature and legislation review.

	Source
	www.publiclaw.uct.ac.za/usr/public_law/LLMPapers/roling.pdf



	Source 5

	Full Title & Date
	The Promotion of Access to and Protection of National Security information in South Africa (2003).

	Authors & Organisations
	Klaaren, J.

	Publisher
	Centre for the Study of Law and Society, UC Berkeley

University of Witwatersrand

	Summary & Recommendations
	This paper reviews the national security context of access to information. National security information in South Africa is chiefly regulated by PAIA and the Protection of Information Act, 1982. A further connection is that national security concerns constitute a ground for refusal of access to information; but this is discretionary and subject to a public interest override. 

In comparison to PAIA, the Protection of Information Act is incredibly restrictive in terms of information release. 

The paper highlights how you cannot examine transparency without examining national security imperatives. This is because these concerns have a significant effect on the political will behind access to information, and are particularly significant within an SA context wherein our current government constitutes members with significant intelligence backgrounds as a result of the underground nature of the fight against Apartheid prior to independence.

Recommendations arising from the paper can be summarized as:

· The extension of PAIA to private bodies is a particular strong point of the legislation.

· The utilisation of the Minimum Information Security Standards for classification should be challenged.

· There is a need for more research in regard to the connection between national security and access to information in SA.

· One must bear in mind the link, in SA, between socio-economic rights and access (or obstruction) to information.

	Significance
	The paper raises awareness of weaknesses in the current legal paradigm that have in some ways necessitated the controversial Protection of State Information Bill. 

	Methods
	The paper focuses on desktop literature and legislation review.

	Source
	http://escholarship.org/uc/item/18c3p5kd


	Source 6

	Full Title & Date
	“Access to Information” in The Bill of Rights Handbook (2005).

	Authors & Organisations
	Currie, I; and De Waal, J.

	Publisher
	Juta and Company Publishing.

	Summary & Recommendations
	This summary of the access to information environment discusses the origins of the right to access information in SA. Importantly, it engages with the manner in which PAIA should be interpreted. 

PAIA must be given a purposive interpretation, bearing in mind the objects of the Act which are listed in section 9. However, central to the law is the theme of the promotion of good governance. A further concern is that the imperatives of access to information should always be balanced against the corresponding right of privacy. 

Importantly, it highlights that in SA law the presumption is for openness. As such, any attempt to withhold information is an exception to the ordinary course. Accordingly, the burden of proof for preventing disclosure rests on those resisting disclosure.

Recommendations arising from the paper are that:

· All sections of PAIA should be interpreted purposively.

· The connection between access to information and good governance is primary.

	Significance
	This paper provides some key historical background to PAIA. Further, it guides how interpreters should interpret PAIA – this is incredibly significant given the lack of authoritative judicial interpretation on sections. It outlines clearly the limits, and meaning, of the right of access to privately held information.



	Methods
	The paper focuses on desktop literature and legislation review.

	Source
	No online source available.




	Source 7

	Full Title & Date
	The State of Access to Information in South Africa (2003).

	Authors & Organisations
	McKinley, D; and the Centre for the Study of Violence and Reconciliation. 



	Publisher
	Centre for the Study of Violence and Reconciliation. 



	Summary & Recommendations
	The author notes that the access to information legislative context is confined by the Promotion of Access to information Act 2000; the Protection of Information Act 1982; the National Archives Act 1996; Minimum Information Security Standards Policy 1996; Legal Deposit Bill 1996; Protected Disclosures Act 2000; Promotion of Equality and Unfair Discrimination Act 2000, and the Promotion of Administrative Justice Act 2000.

The article reviews the general state of implementation of PAIA. It notes that government is not taking seriously its duties to raise awareness around PAIA; this is a particular oversight of the Department of Justice who are charged with overseeing PAIA. However, civil society organisations dealing with PAIA have been proactive in this regard. 

There is also not enough training for information and deputy information officers, though the SAHRC (and ODAC as a partner) have taken up some initiatives in this area. 

It would appear that departments feel constrained by resources – not aided by the fact that many allocate PAIA as an add-on function for bureaucrats, which in itself further hinders allocation of budgetary funds. However, there is a marked difference in commitment between departments and levels of government. 

Records management is also significantly poor, with a crisis existing at National Archives of South Africa in terms of both organisation and accessibility. 

Poor accountability of entities is a reason for many of these failings. The article goes on to outline actual experiences of certain civil society entities. 

Recommendations arising from the paper include:

· SA requires an increase accountability of public entities if access to information is to exist.

· Proper implementation of PAIA must be the focus of all future advocacy.

· There should be revision of many of the laws associated to PAIA to provide a more legally amendable environment. 
· There are aspects of particular sections which require review, most importantly: section 45(a) (refusal of a request that is manifestly frivolous or vexatious) ought to be scrapped. Further, the public interest override provision (sections 46 and 70) should be expanded to apply to all grounds for refusal and the term 'public interest' should be given an explicit and comprehensive definition. 

· Proactive disclosure must be encouraged, both through the drafting and in the practice.

	Significance
	The paper shows a variety of legislative sources that potentially influence access to information in South Africa.

In terms of the allocation of resources, the piece importantly highlights that – unless PAIA is given as a specific function – public entities will continue with struggling to gain access to funds budgeted for the purpose. The paper further reasserts an emphasis on proactive disclosure as a way of avoiding some of the pitfalls of the poor implementation of PAIA.

	Methods
	The paper utilised telephonic interviews (with sampling of government officials and civil society), as well as literature review.

	Source
	http://www.csvr.org.za/wits/papers/papmckin.htm


	Source 8

	Full Title & Date
	An analysis of weaknesses in access to information laws in SADC and developing countries.

	Authors & Organisations
	Memeza, M; and the Freedom of Expression Institute.

	Publisher
	Freedom of Expression Institute

	Summary & Recommendations
	Although this is a review of SADC countries, it necessarily includes a review on access to information in South Africa. The piece notes that it is both the constitutional right of freedom of expression, as well as the specific right of access to information, that form of the basis of law in South Africa. It notes that PAIA is the enacted legislation for section 32 of the Constitution. 

PAIA provides clear and detailed procedures which are often lacking from other laws. The major weakness of PAIA is believed to be the necessity for court action to challenge non-compliance – which is inherently expensive and thus prohibitive for the average South African citizen. 

The piece reflects on other key mechanisms, such as the lack of proper oversight, cheap appeal mechanisms, proactive disclosure and the non-compliance of entities with time periods.  It also notes that fees are often prohibitive – an access fee and request fee are made allowance can be asked for. Further, the test for indigence is too low to be of assistance.  

Key recommendations arising from the piece are that:

· There is a need for a cheap and effective way to resolve disputes.

· The role of SAHRC for oversight and promotion should be reviewed and such functions should be moved, ideally, to an independent Information Commissioner.

· There must be more voluntary disclosure of information.

· Entities should be forced to comply with time periods.

· The exemption provisions (even when not mandatory) are too detailed and allow for too many “justified” refusals for information.
· In order to deal with problems of record keeping and the voluntary disclosure of information, a new forum should be created under the Act that should not only oversee the implementation of the Act but must also train and guide government bodies in discharging their duties under PAIA. Alternatively the SAHRC’s role must be broadened to include these challenges.

· There should be a general exemption on fees.

· Time limits for responding to information should be reviewed.

· The artificialness of the distinction between private and public bodies in the Act should be acknowledged in the Act. 

	Significance
	The paper highlights the value of both section 16 and 32 of the Constitution. Further, it brings a focus to the prohibitive costs involved, both in terms of court fees and PAIA fees.

	Methods
	The paper utilised literature review, website review, telephone and face to face interviews, as well as e-mailed requests for information to respondents.

	Source
	http://www.fxi.org.za/PDFs/ATIP/ATI%20weaknesses%20analysis%20sadc1.pdf


	Source 9

	Full Title & Date
	“Access to Information as a Tool for Socio-Economic Justice” presented at the Right to Public Information Conference, Carter Centre (26-29 February 2008).

	Authors & Organisations
	Dimba, M; and the Open Democracy Advice Centre.

	Publisher
	Carter Centre.

	Summary & Recommendations
	The development and reconstruction of South Africa is a significant aspect in reviewing access to information. The advancement of socio-economic rights has not necessarily been translated into material benefit for citizens in the “third wave of democracy”. 

In South Africa, our Constitution embeds socio-economic rights directly alongside civil and political rights in the Bill of Rights. The South African constitutionalisation of socio-economic rights – even if constrained by progressive realisation – provides a particular context for understanding our civil and political rights, their interpretation, and their importance. 

The paper highlights the key aspects of access to information which make it so valuable. Access to information makes for more effective public administration. Vitally, given the above context, it also enables the full realisation of socio-economic rights for SA citizens. Further to this, access to information combats corruption and is vital to development.

Somewhat controversially the paper suggests that it is the utilisation of access to information as a leverage right that gives it its value, rather that its value being full inherent.

The paper recommends chiefly that champions of FOI must use the legislation to advance the interests of the poor.

	Significance
	The paper highlights the associations between access to information and the realisation of socio-economic rights.

	Methods
	This paper uses case studies, as well as desktop research.

	Source
	Online source not available.


	Source 10

	Full Title & Date
	“Access to Information Law and the Challenge of Effective Implementation: The South African Case” in The Right to Know, the Right to Live (2002).

	Authors & Organisations
	Tilley, A; and Mayer, V.

	Publisher
	Open Democracy Advice Centre.

	Summary & Recommendations
	This paper highlights the need for effective implementation of law. A considered weakness in the South African context is weak levels of PAIA implementation. This low level of implementation is particularly true within private entities – extending so far as to a lack of knowledge of the law at all. 

There are questions raised around the proper allocation of information officers – this is very important, as the proper allocation of an information and deputy information officer constitutes the first step toward proper implementation of the law. 

It is highlighted that automatically available records are at a minimum amongst most entities. Significantly too, there is a low level of formal compliance with the requirements of PAIA which directly implicates the capacity of the oversight mechanisms. 

Recommendations arising from the paper are thus:

· The broad application of PAIA is only of value if it is followed with considerable awareness-raising.

· PAIA should not be an add-on function to a bureaucrat’s other responsibilities.

· The internal appeal process should be reconsidered – instead, recourse should be made to an independent review mechanism.

· The Government Communication and Information Services should ensure that they publish accurate and regular updates of information officer details.

· There should be more proactive disclosure from both public and private bodies to avoid the pitfalls of PAIA implementation.

· There should be significant training of information officers.

· Civil society should attempt more private requests – and aim for high-profile test cases.

	Significance
	The paper notes that implementation is particularly weak with private entities. The piece also importantly outlines in detail the importance of information officer function to PAIA.



	Methods
	The paper uses survey information, sampling private and public entities.

	Partners
	IDASA

	Source
	Online source not available.


	Source 11

	Full Title & Date
	“Our experience of Using the Promotion of Access to Information Act” in The Right to Know, the Right to Live (2002).

	Authors & Organisations
	Allan, C; and the Public Service Accountability Monitor (PSAM).

	Publisher
	Open Democracy Advice Centre.

	Summary & Recommendations
	Reflecting on the experience of PSAM, the author notes that PAIA is a vital instrument for forcing cooperation from government agencies. 

It is noted that there is increasingly a lack of willingness to help facilitate external accountability and PAIA assists significantly with this decreasing political will. 

Case study experience has allowed the author to note that departments fail to acknowledge receipt at all, and seldom comply with a request within the prescribed timelines.

 Government officials exude an attitude that PAIA is not a priority and that they have a right to refuse if they so wish – contradicting their actual position as custodians of public information, rather than owners of information.



	Significance
	This case study demonstrates the real experience of users and is not just as a reflection of statistics and academic review. It shows that PAIA is increasingly being used as a result of a perceived increased resistance of government to accountability. The case study is able to subjectively portray the perceived attitude of officials to PAIA. 



	Methods
	This paper utilises the direct experience garnered from case studies.

	Source
	There is no online source available.


	Source 12

	Full Title & Date
	“Illuminating the Politics and practices of Access to Information in South Africa” in Paper Wars (2009).

	Authors & Organisations
	Calland, R.

	Publisher
	Wits University Press.

	Summary & Recommendations
	This paper reflects on the state’s historical tendency toward secrecy. As such, the most important contribution of PAIA in the access to information process is probably its legal embedding of a culture of justification. 

There is debate about the real impetus which led to a South African law; however, there was definitely an aspect of reactionary response to our previous secretive apartheid regime. 

Through the outlined historical process, a number of organisations developed both an interest, and competence, in access to information and the utilisation of the law. This is relevant as the consistent and active use of the right of access to information is fundamental to its maintenance and development. 

PAIA must be remembered as existing within the context of associated laws as well, which is in some ways a result of the previous Open Democracy Bill. Other laws which must be considered as a part of the environment are:

· The Protected Disclosures Act 2000;

· The Promotion of Administrative Justice Act 2000;

· The Key Points Act; and

· The Protection of Information Act.

It is important to note that access to information is one tool for advocacy and change, though not the only one. 

Access to information involves power relations and the distribution of power – it is this political undercurrent which affects the reality of how the law is approached by public officials. Its association to political change should not be understated. This is in fact a direct cause of the non-responsiveness experienced by so many when trying to use PAIA. 

Chiefly, the paper suggests that, implementation issues aside, access to information laws are worth having. The social demand will grow over time.



	Significance
	The paper highlights the need for PAIA to be utilised in practice. It brings to the forefront the political motivation of power and equity which in fact underscores much of the reality of PAIA and how it can be politicised.



	Methods
	The paper focuses on desktop literature and legislation review.

	Source
	No online source is available.


	Source 13

	Full Title & Date
	“South Africa: A National Overview” in So this is Democracy?  (2010).

	Authors & Organisations
	Thomas, H; and the Media Institute of South Africa.

	Publisher
	Media Institute of Southern Africa.

	Summary & Recommendations
	This paper reflects on media freedom. Media freedom is believed to be on the decline in the South African context – there is an increasing urge by government to interfere in press freedom. This includes the proposal for government oversight of a media tribunal to move from the media from self-regulation. 

Though we are significantly more advanced in our media freedom than we were under Apartheid, the continuing crisis of the national broadcaster continues to remain a concern. Another significant threat to media freedom has been the push by government to pass the restrictive Protection of State Information Bill – many identify this as a direct attempt to muzzle investigative reporting. 

There are also physical and legal attacks a journalist – verbal attacks by political figures like Julius Malema at individual journalists reveal a culture of personalised attack sanctioned by the ruling party (enhanced by the President’s attempt to sue the satirical cartoonist, Jonathan Shapiro, for defamation). 

The piece importantly highlights other laws which may have a gagging effect on media and need to be constitutionally addressed:

· Key Points Act;

· Protection from Harassment Bill;

· Promotion of  Equality and Unfair Discrimination Act;

· Protection of Personal Information Bill;

· Regulation and Interception of Communications Act; and 

· Public Service Broadcasting Bill.



	Significance
	This paper importantly reflects on the role of media in the South African access to information environment. Further, it highlights media freedom-related laws of importance to access to information studies.

	Methods
	The paper focuses on desktop literature and legislation review.

	Source
	No online source is available.


	Source 14

	Full Title & Date
	“PAIA through the Courts: Case Law and Important Developments in PAIA Litigation” presented at 2010 Open Democracy Review Meeting: The first 10 years of PAIA implementation of Access to Information and Whistleblower Protections Laws in South Africa, Cape Town (12 March 2010).

	Authors & Organisations
	Klaaren, J.

	Publisher
	Open Democracy Advice Centre.

	Summary & Recommendations
	This paper deals specifically with the litigation surrounding PAIA. PAIA litigation is hopefully set to increase, but the prohibitive cost of court has meant the slow advancement of judicial interpretations of the law. 

Recently, rules of procedure were passed which has meant that PAIA litigation can now be introduced in the Magistrates Court. However, the Department of Justice is dragging its feet in doing the necessary training of Magistrates and distributing lists of which Magistrates that are competent to be approached for such litigation. 

The call for an independent enforcement mechanism is reiterated. In spite of prohibitive costs, though, civil society has been at the forefront of pushing strategic litigation. 

Interestingly, the two most important legal cases taken to the courts recently have both been taken by the Mail & Guardian – a newspaper which focuses on investigative journalism. This highlights the increasing association between the media and the advancement of PAIA in SA. 

The paper goes on to detail the key cases. From these, trends are identified. Based on these, the following recommendations arose:

· In the future litigation will be significantly advanced through proactive involvement of civil society as amici.

· The role of political parties in utilising PAIA should not be understated and should be closely observed.

· It appears clear that government’s hesitance to deal with the reform of PAIA will continue to mean its piecemeal adjustment through judicial decisions.

	Significance
	The paper provides a consolidated source of important case law and legislative development, while highlighting the new recourse available in terms of the Magistrates Court. It also highlights the increasing involvement of media with access to information.



	Methods
	The paper focuses on a case law and legislation review.

	Partners
	Open Democracy Advice Centre.

	Source
	http://www.opendemocracy.org.za/wp-content/uploads/2010/10/PAIA-Through-the-Courts-Case-Law-and-Important-Developments-in-PAIA-Litigation-by-Jonathan-Klaaren1.pdf


	Source 15

	Full Title & Date
	“The Usage of the Promotion of Access to information Act Experiences: Achievements and Challenges” presented at 2010 Open Democracy Review Meeting: The first 10 years of PAIA implementation of Access to Information and Whistleblower Protections Laws in South Africa, Cape Town (12 March 2010).

	Authors & Organisations
	Tilley, A.

	Publisher
	Open Democracy Advice Centre.

	Summary & Recommendations
	This paper summarise the core achievements and challenges of PAIA in South Africa. In spite of a strong theoretical association between access to information and the enforcement of socio-economic rights, this is not being reflected in the cases taken before court. 

Tilley suggests that the hesitance to use PAIA by requesters is a direct result of the procedural difficulties experienced when trying to utilise PAIA.

The key recommendations are thus:

· More attention must be paid to the procedural “bars” imposed by PAIA that discourage requesting.

· An independent ombudsman dealing with PAIA could perhaps be considered as an extension of the independent office currently being created under the Protection of Personal Information Bill.

	Significance
	The paper provides a proactive way to advance an independent review mechanism and “Information Commissioner” through the Protection of Personal Information Bill.



	Methods
	The paper focuses on a case law and legislation review.

	Partners
	Open Democracy Advice Centre.

	Source
	http://www.opendemocracy.org.za/wp-content/uploads/2010/10/The-Usage-of-the-Promotion-of-Access-to-Information-Act-Experiences-Achievements-and-challenges-by-Alison-Tilley1.pdf


Annexure B: Implementation Tables
Template 1: Negative implementation provisions

	Nature of issue
	Indicator
	Relevant provisions
	Form of resistance

	PAIA manuals
	To what extent does the law require public entities to produce a manual that helps requestors identify the roles of public authorities and how to make requests?
	All public bodies are required to produce a PAIA manual in terms of section 14 of the Act. Private bodies are also obliged to create such a manual in terms of section 51. However, the Minister of Justice and Constitutional Development has issued a Notice under Government Gazette No. 27988, GN 865 stating that all private bodies are not obliged to submit section 51 manuals to the SAHRC until 31 December 2011 (though companies that are publicly listed are not exempt). Section 10 requires "The Human Rights Commission must within 18 months after the commencement of this section, compile in each official language a guide containing such information, in an easily comprehensible form and manner, as may reasonably be required by a person who wishes to exercise any right contemplated in this Act." The guide is to be updated, as necessary, every 2 years (s.10(3)).
	Active: in spite of the strength of the need for PAIA manuals the exemptions for private bodies has continued for too long. Further, there is passive resistance to the manuals in implementation - very few organisations produce their manuals and, due to the lack of independent oversight and enforcement mechanisms, in adequate sanction to discourage this failure.

	Proactive disclosure
	What are the requirements for proactive publication of information?
	Under section 15, the information officer of a public body must submit to the Minister at least once a year a list of the category of records available automatically, and how to access those records (s.15(1)). The Minister must publish the information provided in a gazette at least once a year (s.15(2)). Similarly too with private bodies, under section 52, there are obligations for the publication of proactive disclosure lists. The obligation under the objects listed in section 9(d) confirms that to give effect to the right access should be enabled which is swift, ineffective and effortless - this principle supports the promotion of proactive disclosure beyond the two sections mentioned.
	Active: simply requiring description of what is proactively available was not a significant enough action taken by government to promote proactive disclosure. The requirements for maximising proactive disclosure should ideally form a part of monitoring and enforcement.

	Requesting process
	How does one request information from a public body /private entity covered by the law?
	Section 18(1) states: "A request for access must be made in the prescribed form to the information officer of the public body concerned at his or her address or fax number or electronic mail address." For a private entity, section 53(1) states that a request must be made "in the prescribed form to the private body concerned at its address, fax number or electronic mail address." Section 53(2) requires the requester to indicate at least: (a) "sufficient particulars to enable the head of the private body concerned to identify (i) the record or records requested; and (ii) the requested", (b) the form of access requested, (c) a domestic address or fax number, (d) the right that the requester is seeking to protect. Regulation No. 187 of 15 February 2002 (Gazette No. 23119 Vol. 440) provides the format of the prescribed forms. However, requesters are permitted in terms of 18(3) to submit the request orally if they are unable to make a request in terms of (1) due to disability or illiteracy. Further, in spite of these requirements, an information officer may not refuse a request not made in the prescribed form unless the information officer has complied with 19(2) (which includes notifying the requester and offering reasonable assistance).
	Passive: the process is very bureaucratic and requires requesters to have regularly and sustained access to telecommunications for follow ups, which is unrealistic.

	Timeframes
	How clearly does the law establish a reasonable time frame for responses to be provided by the agency to requests?
	Section 25(2) states that an officer should provide information "as soon as reasonably possible, but in any even within 30 days, after the request is received." However, there is no provision for urgent requests.
	Passive: do to the issues around enforcement and oversight, the 30 days time period is virtually never subscribed to. This is further attenuated by the lack of provision for urgent applications - which is both an active resistance, but also passive in that it diminishes the contextual seriousness of complying with time periods.

	Exemptions
	Is there a limited set of exemptions? ( Ratio of exemptions to other provisions- provide number of exemptions)
	There are a prescribed series of exemptions (some of which are mandatory and others which are discretionary). These are found in sections 34-46 for public bodies and 63-70 for private bodies. Thus, out of all sections of the Act, exemptions constitute 26:93.
	Active: by having such priority for exemptions, their use is encouraged and the abuse of sections in South Africa is regular.

	Independent oversight body
	Does the law establish a process to appeal to an independent entity which is not a court of law for enforcement?
	There is no independent body solely tasked with resolution of access to information issues. However, section 91 amends the Public Protector Act to allow the Public Protector “to resolve any dispute by—(j) mediation, conciliation or negotiation; (ii) advising, where necessary, any complainant regarding appropriate remedies; or (iii) any other means that may be expedient in the circumstances.” Further, the Human Rights Commission is empowered to hear complaints as well (see section 83).
	Active: the lack of independent oversight makes appealing beyond the internal appeal stage inaccessible, costly and cumbersome. Other oversight mechanisms, such as the Human Rights Commissions, have non-binding powers which are not useful for requesters.

	Cost
	Is it free to file a request? What are the fees for application
	As a general rule, no. However under section 22(c), the public body may request a deposit before conducting the search for the information if the search and preparation of the documents "would,  in the opinion of the information officer of the body, require more than the hours prescribed for this purpose." Under section 22: There is no fee to access the information for a personal request (requests for information about the requester). There may be a fee to access information for non-personal requests, as determined in the implementing regulations/documents. Section 54 covers fee requirements for private entities, which are essentially identical to those of public bodies. The exact amount of these surcharges commonly known as the "request fee" and "access fee" are dealt with in regulations and cannot be increased. There is further an exception to paying fees if your an "indigent", with the income requirement of who constitutes an indigent also be dealt with in Regulations. Currently these regulations are Regulation 991, GG 28107, 14 October 2005.
	Passive: having any costs involved is prohibitive for the majority of South Africans. In particular, requiring a fee for the mere requesting of information is totally unnecessary. Worse, there have been incidences were requesters were sent letter asking them for the request fee and then never were sent a response to their request.


Template 2: Positive implementation provisions

Below is a review of positive aspects of the Bill which advance implementation. They are rated on a scale of 1-3, with 1 being a provision that is beneficial, 2 very beneficial, and 3 essential to the implementation of the Act.

	Nature of issue
	Indicator
	Section of the provisions
	Rating scale

	Private bodies
	Does the law cover private bodies which carry out public functions? Does the law cover bodies that receive significant public funds?
	Yes - within the Act a public body is defined as: (a) any department of state or administration in the national or provincial sphere of government or any municipality in the local sphere of government; or
(b) any other functionary or institution when- (i) exercising a power or performing a duty in terms of the Constitution or a provincial constitution; or (ii) exercising a public power or performing a public function in terms of any legislation. Further, section 4(b) states that the act covers: "an independent contractor engaged by a public body or private body in the capacity as such contractor." The act also contains an entire Part (sections 50-73) dedicated to granting access to documents held by private parties, which presumably covers private parties receiving public funds.
	3

	ATI trumps
	Does the ATI Law trump all other laws in the country on provision and restriction of access to information?
	The Act in section 5 expressly excludes (or trumps) any other provision of legislation that prohibits or restricts the disclosure of a record of a public body or private body; or that is materially inconsistent with an object, or specific provision, of the Act. However, section 6 notes that it does not prevent the giving of access in terms of other laws which are less onerous.
	2

	Presumption in favour of release
	Does the legal framework create a legal presumption in favour of access?
	A presumptive right of access, unless a justifiable exclusion is established is entrenched generally by the construction  of the Act, but also by section 11 which states:  (1) A requester must be given access to a record of a public body if (a) that requester complies with all the procedural requirements in this Act relating to a request for access to that record; and (b) access to that record is not refused in terms of any ground for refusal contemplated in Chapter 4 of this Part. (2) A request contemplated in subsection (1) includes a request for access to a record containing personal information about the requester. (3) A requester’s right of access contemplated in subsection (1) is, subject to this Act, not affected by (a) any reasons the requester gives for requesting access; or (b) the information officer’s belief as to what the requester’s reasons are for requesting access. Further, section 9(a) states as an objective of the act: "to give effect to the constitutional right of access to: (i) any information held by the State; and (ii) any information that is held by another person and that is required for the exercise or protection of any rights." Section 9(b) then provides that this right is subject to limitations "including, but not limited to, limitations aimed at the reasonable protection of privacy, commercial confidentiality and effective, efficient and good governance," and that the section should be implemented "in a manner which balances that right with any other rights, including the rights in the Bill of Rights in Chapter 2 of the Constitution."
	3

	Deemed refusals
	Is there a provision for deemed denials?
	Yes. Section 27: "If an information officer fails to give the decision on a request for access to the requester concerned within the period contemplated in section 25(1), the information officer is, for the purposes of this Act, regarded as having refused the request."
	3

	Explanation for denial
	Does the law require an explanation of the reason for denying a request and the requirement to provide procedures for appeal by the applicant?
	Yes. Under section 25(3), if a request is refused, the officer must "state adequate reasons for the refusal, including the provisions of this Act relied upon." There is a growing body of case law on what an adequate level of justification is required.
	1


Template 3: Review of other laws

	Law
	Year
	Relevant Provision of other law
	Consistent with Constitution 
	Consistent with ATI law

	
	
	
	Y/N
	Explanation 
	Y/N
	Explanation

	Protection of Information Act
	1982
	Section 3: Prohibition of obtaining and disclosure of certain information and Section 4: Prohibition of disclosure of certain information
	N
	As a piece of Apartheid legislation, that seeks to forward national security concerns, it constitutes an unnecessary infringement of constitutionally enshrined rights such as the right of freedom of expression (section 16) and the right to access to information (section 32), which constitute rights that can be generally termed as the right to “open justice” as considered by the Constitutional Court. The breadth of this section in the Act (for example its use of the words ‘used, kept, made or obtained’ and ‘place’) means the Act (and its associated policies) would not survive constitutional muster.
	N
	These sections contradict to some level section 41 of PAIA (which provides an exemption from disclosure for national security concerns) as it provides a far less nuanced consideration of national security interests – which serve as the foundation for the section. While PAIA makes a detailed and particularised approach to the determination of legitimate disclosure of military information, the Act in contrast utilises a categorical approach which is far more capable of unjustifiable expansion.

	Protected Disclosures Act
	2000
	Section 3: Employee making protected disclosure not to be subjected to occupational detriment
	Y
	This section of the Act supports the principles as enunciated by the Constitution by promoting whistle-blowing – and thus good governance practices – by providing those who do release that information with labour protections if they follow the prescribed procedures. 
	Y
	In PAIA there is no specific protection provided for whistle-blowers, as this was seen to be the purpose of the Protected Disclosures Act. However, to some degree the public interests override (as contained in sections 46 and 70) have a similar objective in that these PAIA sections seek to advance the release of information that serves the public interest. Section 3 of the Act support the sections in PAIA by providing an actual mechanism for the protection of the whistle-blower themselves, that will advance the objectives of the PAIA sections in terms of prioritising the release of public interest information.

	Promotion of Administrative Justice Act
	2000
	Section 5: Reasons for administrative action
	Y
	The provision in the Act gives effect to the constitutional right contained in section 33 and us thus an express support of that right. 
	Y
	This section provides an alternative mechanism for requesting information from PAIA, that is consistent. Generally though, PAIA allows for less restricted access than PAJA – largely because a request for information under PAIA does not require you to show that the decision being investigated materially affected your rights. Further, PAIA allows for a broader range of information to be requested – outside of the somewhat limited scope provided by written reasons. In this sense, it is important to notice that there is a difference between ‘reasons’ and ‘information’: “reasons are a justification for a particular decision based on conclusions drawn from the available information” rather than the information itself.


Annexure C: Review of Natural Resource Laws
In order to provide a quick and visual reference, they have been colour-coded. Green represents the existence of provisions that promote access to information, red represents the existence of provision that restrict access to information (though this is not a reflection of the justifiability of such provisions); and yellow reflects the non-existence of provisions dealing with the prescribed access to information issues.

Template 1: Transparency provisions in Environmental Laws

	Transparency provisions in Environment and Natural Resource Laws and Bills: Environmental 

	ATI Issue
	Regulations Regarding Activities Identified, Environment Conservation Act 73 of 1989
	Fertilizers, Farm Feeds, Agricultural Remedies and Stop Remedies Act 36 of 1947
	Genetically Modified Organisms Act of 1997
	Hazardous Substances Act of 1976
	Regulations Under the Hazardous Substances Act 15 of 1973
	Hazardous Substances Act 15 of 1973
	National Environmental Management Act 107 of 1998
	NEMA: Integrated Coastal Management Act 24 of 2008
	NEMA: Waste Act 59 of 2008

	Government duty to collect information
	Y
	N
	N
	N
	N
	N
	N
	Y
	Y

	Government duty to keep records (e.g., registers)
	N
	N
	N
	N
	N
	N
	N
	Y
	Y

	Government duty to make information available to public
	Y
	N
	N
	N
	N
	N
	Y
	Y
	Y

	Company obligation to keep records
	N
	N
	N
	N
	Y
	Y
	Y
	N
	N

	Company obligation to make information public
	Y
	N
	N
	N
	N
	N
	Y
	N
	N

	Confidentiality clauses
	N
	Y
	Y
	N
	N
	N
	Y
	N
	N

	Established a crime and sanction for releasing confidential information
	N
	Y
	Y
	Y
	N
	N
	Y
	N
	N

	Established a crime and sanction for NOT releasing information that is public
	N
	N
	N
	N
	N
	N
	N
	N
	N


Template 2: Transparency provisions in Water Laws

	Transparency provisions in Environment and Natural Resource Laws and Bills: Water

	ATI Issue
	National Water Act 36 of 1998
	National Water Act 36 of 1998--General Authorisations
	Water Services Act 108 of 1997

	Government duty to collect information
	Y
	N
	Y

	Government duty to keep records (e.g., registers)
	Y
	N
	Y

	Government duty to make information available to public
	Y
	N
	Y

	Company obligation to keep records
	Y
	Y
	Y

	Company obligation to make information public
	Y
	Y
	Y

	Confidentiality clauses
	N
	N
	N

	Established a crime and sanction for releasing confidential information
	N
	N
	N

	Established a crime and sanction for NOT releasing information that is public
	N
	N
	Y


Template 3: Transparency provisions in Land laws

	Transparency provisions in Environment and Natural Resource Laws and Bills: Land

	ATI Issue
	Agricultural Pests Act 36 of 1983
	Conservation of Agricultural Resources Act 43 of 1983
	Deeds Registries Act 47 of 1937
	Development Facilitation Act 67 of 1995
	Extension of Security of Tenure Act 62 of 1997
	Labour Reform (Labour Tenants) Act 3 of 1996

	Government duty to collect information
	Y
	Y
	Y
	Y
	N
	N

	Government duty to keep records (e.g., registers)
	N
	Y
	Y
	Y
	N
	N

	Government duty to make information available to public
	N
	Y
	Y
	Y
	N
	N

	Company obligation to keep records
	N
	N
	Y
	Y
	N
	N

	Company obligation to make information public
	Y
	N
	Y
	N
	N
	N

	Confidentiality clauses
	Y
	Y
	N
	N
	Y
	Y

	Established a crime and sanction for releasing confidential information
	N
	Y
	N
	N
	N
	N

	Established a crime and sanction for NOT releasing information that is public
	N
	N
	N
	N
	N
	N

	ATI Issue
	National Heritage Resources Act 25 of 1999
	Physical Planning Act 125 of 1991
	Restitution of Land Rights Act 22 of 1994
	Transformation of Certain Rural Areas Act 94 of 1998
	Land Use Management Bill of 2001
	Housing Act 107 of 1997

	Government duty to collect information
	Y
	Y
	N
	Y
	Y
	Y

	Government duty to keep records (e.g., registers)
	Y
	N
	N
	Y
	N
	Y

	Government duty to make information available to public
	Y
	Y
	Y
	Y
	Y
	Y

	Company obligation to keep records
	N
	N
	N
	N
	N
	N

	Company obligation to make information public
	N
	N
	N
	N
	N
	Y

	Confidentiality clauses
	N
	N
	N
	N
	N
	N

	Established a crime and sanction for releasing confidential information
	N
	N
	N
	N
	N
	N

	Established a crime and sanction for NOT releasing information that is public
	N
	N
	N
	N
	N
	N


Template 4: Transparency provisions in Mineral laws

	Transparency provisions in Environment and Natural Resource Laws and Bills: Minerals

	ATI Issue
	Conservation of Agricultural Resources Act 43 of 1983
	Gas Act 48 of 2001
	Mine Health and Safety Act 29 of 1996
	Mineral and Petroleum Resources Development Act 28 of 2002
	Petroleum Pipelines Act 60 of 2003

	Government duty to collect information
	N
	N
	N
	Y
	N

	Government duty to keep records (e.g., registers)
	N
	N
	N
	N
	N

	Government duty to make information available to public
	Y
	Y
	N
	Y
	Y

	Company obligation to keep records
	N
	N
	Y
	N
	N

	Company obligation to make information public
	N
	Y
	Y
	Y
	Y

	Confidentiality clauses
	Y
	Y
	Y
	Y
	Y

	Established a crime and sanction for releasing confidential information
	Y
	N
	Y
	N
	Y

	Established a crime and sanction for NOT releasing information that is public
	N
	N
	N
	N
	N


Annexure D: Institutional Assessments
Template 1: Minerals and Resources
	 
	 
	SOURCE
	Findings
	Score

	 
	Request responded to in time limits
	 
	No response
	0

	I
	Information on how to make a request
	 
	 
	4

	1
	Is the process for submitting requests readily available to requestors and does the process of submitting requests accommodate different ways of making a request?
	SA - Request copy of PAIA Manual ( sections.14 & 32)&Analysis of procedures to obtain access under sectoral law Uganda -Request copy of Manual required under (Section 7) &Analysis of procedures to obtain access under sectoral law Ghana request documentation of procedure for sectoral law/ constitutional law
	 
	1

	1a
	Does the institution indicate the name of an information officer as focal point for information requests? 
	Review of website and documents received
	Yes, in PAIA Manual.
	1

	1b
	Are full contact details provided including physical address, postal address, fax number and e-mail address?
	Review of website and documents received
	Yes, in PAIA Manual - but out of date.
	0

	2
	Is there a list of all categories of records held by the institution, which also identifies those records which can be disclosed and those which cannot?
	request a list of categories of records held by the institution
	 
	3

	2a
	Is there a list of all categories of records held?
	 
	Yes, in PAIA manual.
	1

	2b
	Is the list disaggregated to show categories of records held which are routinely available?
	 
	Yes, in PAIA manual.
	1

	2c
	Is the list disaggregated to show categories of records held which are available on request?
	 
	Yes, in PAIA manual.
	1

	2d
	Is there a list of categories of records held which cannot be disclosed?
	 
	Not disaggregated like this.
	0

	II
	Records Management
	 
	 
	6

	3
	Is there an efficient system for the storage and organisation of records
	South Africa , Uganda and Ghana- request copy of record management policies, terms of reference of records  managers job description – Interview government official
	 
	5

	3a
	What system is used to organise records
	Record management policies
	 
	1

	3b
	What system is used to archive information?
	Record management policies
	The auxillary services look to National Archives Act
	1

	3c
	Is there a file plan? 
	File Plan
	There is a file plan.
	1

	3d
	Has a Records Manager been appointed?
	Details of record manager
	The Director of Auxillary Services.
	1

	3e
	Does the Records Manager have specific responsibilities in relation to providing access to records based on  the law?
	Description of records manager's job
	Only those that are relevant to their job.
	1

	4
	Are there rules governing the generation of a record? 
	Internal instruction
	Yes.
	1

	III
	Internal Mechanisms
	 
	 
	10

	5
	Is there a system for recording and reporting on both the type and number of requests received and how they were responded to?
	South Africa , Uganda and Ghana -Request monthly report of number of requests for  information received under ATI law and sectoral laws 
	
	4

	5a
	Is there a log of requests?
	Procedure for handling requests for information, Review of website and documents received
	Yes
	1

	5b
	Are the number of requests received provided?
	 
	Yes
	1

	5c
	Is the information being requested captured by the system?
	 
	Yes
	1

	5d
	Are the responses to the requests provided?
	 
	No
	0

	5e
	Is the date when the request was responded to provided?
	 
	Yes
	1

	6
	Are requests recorded in detail?
	 
	No - while it exists on paper, they have failed to submit the section 32 report to the SAHRC.
	0

	6a
	Number of requests received?
	South Africa (Section 32 Report) and number of requests received under sectoral laws Uganda Section 43  Ministers Report- and number of requests received under sectoral law provisions - Ghana- Analysis of current procedures to obtain access under constitutional or sectoral law
	Section 32 report
	0

	6b
	Responses to the requests?
	 
	Section 32 report
	0

	6c
	Appeals lodged?
	 
	Section 32 report
	0

	7
	Are there adequate internal guidelines for frontline officials on how to handle requests?
	 
	 
	2

	7a
	Are frontline staff instructed on how to deal with requestors?
	Request training course materials for staff on ATI law and sectoral laws - Evidence of training on ATI law or constitutional/sectoral law in the case of Ghana
	In the interview, this was positively affirmed.
	1

	7b
	Do frontline staff know about the ATI/ Evidence of training on ATI law constitutional/sectoral Law?
	Evidence of training on ATI law
	In the interview, this was positively affirmed.
	1

	8
	Are there effective internal procedures for processing requests and communicating with requestors to ensure that requests are responded to within the timeframe under the Law?
	 
	 
	2

	8a
	Are requests acknowledged upon receipt?
	request procedure for tracking progress or interview
	In the interview, this was positively affirmed.
	1

	8b
	Is there an internal tracking system?
	 
	In the interview, this was negated.
	0

	8c
	Is the system above manual or electronic?
	 
	 
	Manual

	8d
	If the system is electronic, was it specifically designed for handling and processing requests under the law?
	 
	Not applicable.
	 

	8e
	Are there time frames indicating the internal routing of the request?
	 
	In the interview, this was positively affirmed.
	1

	9
	Are there adequate internal procedures for assisting disadvantaged requestors?
	 
	 
	0

	9a
	Are there standing orders for assisting visually impaired requestors?
	Request Policy on disadvantaged requestors or interview
	Interviewee not sure.
	0

	9b
	Are there standing orders for assisting illiterate requestors?
	 
	Interviewee not sure.
	0

	9c
	Are there standing orders for assisting requestors who are unable to communicate in English/ the working  language of government?
	 
	Interviewee not sure.
	0

	9d
	Other than IT-based communication tools, such as websites, how else does the institution share information with members of the public?
	 
	Interviewee not sure.
	0

	9e
	Does the institution have a policy of waiving request fees from requestors who are unemployed or can't afford to pay the request fee?
	 
	Interviewee not sure.
	0

	10
	Is there an implementation plan which operationalises the law ?
	request Internal procedures or guidelines under ATI law and sectoral law
	Yes
	1

	11
	Is there an internal rule that encourages regular publication of records?
	request policy on regular publication under ATI law or sectoral law
	The website manager decides this, though PAIA itself through s14 and 15 also promotes.
	1

	IV
	Resources
	 
	 
	7

	12
	Are there financial resources allocated to the implementation of the ATI Act or sectoral law?
	request budget for provision of ATI law or sectoral law
	Yes, but through other budget lines.
	1

	13
	Have staff been designated and trained to facilitate access to information?
	 
	 
	5

	13a
	Number of staff designated?
	List of information officers for ATI law and/or sectoral laws
	In the interview, this was positively affirmed.
	1

	13b
	Training received?
	 
	In the interview, this was positively affirmed. It was estimated that there were over 20 staff so trained.
	1

	13c
	Specific responsibilities of designated staff?
	 
	In the interview, this was positively affirmed.
	1

	14
	Is there a unit, or equivalent dedicated structure, established to monitor provision of information to the public?
	 
	In the interview, this was positively affirmed.
	1

	14a
	To whom does the structure report?
	Information on internal unit
	They report to the Director-General.
	1

	15
	Are there adequate incentives in place to ensure that staff comply with the Act and sanctions for non- compliance?
	 
	 
	1

	15a
	Code of conduct?
	Incentives and sanctions policy for ATI or sectoral laws
	No.
	0

	15b
	Incentives e.g. compulsory training, monetary rewards?
	 
	Yes, within their relevant performance agreement.
	1

	V
	Evaluation Capabilities
	 
	 
	4

	16
	Does the organisation have a specific policy that guides evaluation of its performance e.g.strategic plan request document that contains internal yearly performance indicators for agency
	 
	 
	4

	16a
	Is this document made available to the public?
	 
	Yes; see also the Integrated Development Plan process.
	1

	16b
	Are the results of the yearly evaluation made available to the public?
	request report evaluating agencies performance for year
	Yes.
	1

	16c
	Is there a specific person responsible to ensure that the agency meets its goals as set out in the plan?
	 
	Forms part of performance agreements.
	1

	16d
	Is there an independent mechanism that could be used to audit the performance of the agency e.g. auditor general?
	request copy of any audit of agencies performance over last 3 year
	Auditor-General, audit services.
	1

	16e
	Are external stakeholders engaged in an evaluation of performance under the plan?
	 
	Not indicated in interview.
	0

	16f
	Are staff trained on how to evaluate their performance yearly?
	 
	Not indicated in interview.
	0

	VI 
	Complain and Response Capabilities
	 
	 
	6

	17
	Does the organisation have a policy on how to address complaints about non -performance of the agency from external stakeholders?
	request copy of policy on complaints
	 
	6

	17a
	Does the agency assure confidentiality to complainants?
	 
	Depends on nature of complaint, but generally no.
	0

	17b
	Does the agency explain how to lodge a complaint and how this complaint will be investigated?
	 
	PAIA Manual
	1

	17c
	How does the agency ensure the independence of the investigation?
	 
	PAIA appeal process guided by policy.
	1

	17d
	Is there an independent mechanism to challenge the decision of an agency against which there has not been an appropriate response to a complaint?
	 
	Depends on nature of complaint.
	1

	17e
	Is there a person responsible for the complaints procedure?
	copy of appeal procedures
	Depends on nature of complaint.
	1

	17f
	Is the complaint policy widely disseminated?
	check website
	They do provide a link to the Presidential Hotline for complaints. Information on tender complaints can be sent to the Public Protector.
	1

	17g
	Are staff trained on how to respond to complaints?
	 
	Not indicated in interview.
	0

	17h
	Is there a guarantee of non- retaliation against the complainant?
	 
	Depends on nature of complaint.
	1

	Total
	37


Template 2: Land Affairs

	 
	 
	Findings
	Score

	 
	Request responded to in time limits
	 
	0

	I
	Information on how to make a request
	 
	5

	1
	Is the process for submitting requests readily available to requestors and does the process of submitting requests accommodate different ways of making a request?
	 
	2

	1a
	Does the institution indicate the name of an information officer as focal point for information requests? 
	Yes, PAIA Manual
	1

	1b
	Are full contact details provided including physical address, postal address, fax number and e-mail address?
	Yes, PAIA Manual
	1

	2
	Is there a list of all categories of records held by the institution, which also identifies those records which can be disclosed and those which cannot?
	 
	3

	2a
	Is there a list of all categories of records held?
	Yes, PAIA Manual
	1

	2b
	Is the list disaggregated to show categories of records held which are routinely available?
	Yes, PAIA Manual
	1

	2c
	Is the list disaggregated to show categories of records held which are available on request?
	Yes, PAIA Manual
	1

	2d
	Is there a list of categories of records held which cannot be disclosed?
	Not disaggregated like that.
	0

	II
	Records Management
	 
	6

	3
	Is there an efficient system for the storage and organisation of records
	 
	5

	3a
	What system is used to organise records
	Yes, per the Records Mangement Policy.
	1

	3b
	What system is used to archive information?
	Yes, per the National Archives Act
	1

	3c
	Is there a file plan? 
	Yes, as seen in the SAHRC Audit results.
	1

	3d
	Has a Records Manager been appointed?
	Yes, as seen in the SAHRC Audit results.
	1

	3e
	Does the Records Manager have specific responsibilities in relation to providing access to records based on  the law?
	Yes.
	1

	4
	Are there rules governing the generation of a record? 
	Yes
	1

	III
	Internal Mechanisms
	 
	13

	5
	Is there a system for recording and reporting on both the type and number of requests received and how they were responded to?
	 
	4

	5a
	Is there a log of requests?
	Yes
	1

	5b
	Are the number of requests received provided?
	Yes
	1

	5c
	Is the information being requested captured by the system?
	Not clear through information available.
	0

	5d
	Are the responses to the requests provided?
	Yes, as per Audit
	1

	5e
	Is the date when the request was responded to provided?
	Yes, as per Audit
	1

	6
	Are requests recorded in detail?
	No - while it exists on paper, they have failed to submit the section 32 report to the SAHRC.
	0

	6a
	Number of requests received?
	Section 32 report
	0

	6b
	Responses to the requests?
	Section 32 report
	0

	6c
	Appeals lodged?
	Section 32 report
	0

	7
	Are there adequate internal guidelines for frontline officials on how to handle requests?
	 
	2

	7a
	Are frontline staff instructed on how to deal with requestors?
	Yes, as seen in the SAHRC Audit results.
	1

	7b
	Do frontline staff know about the ATI/ Evidence of training on ATI law constitutional/sectoral Law?
	Yes, as seen in the SAHRC Audit results.
	1

	8
	Are there effective internal procedures for processing requests and communicating with requestors to ensure that requests are responded to within the timeframe under the Law?
	 
	3

	8a
	Are requests acknowledged upon receipt?
	Yes, as seen in the SAHRC Audit results.
	1

	8b
	Is there an internal tracking system?
	Yes, as seen in the SAHRC Audit results.
	1

	8c
	Is the system above manual or electronic?
	Manual
	x

	8d
	If the system is electronic, was it specifically designed for handling and processing requests under the law?
	 
	x

	8e
	Are there time frames indicating the internal routing of the request?
	Yes, per the manual.
	1

	9
	Are there adequate internal procedures for assisting disadvantaged requestors?
	 
	3

	9a
	Are there standing orders for assisting visually impaired requestors?
	Not clear through information available.
	0

	9b
	Are there standing orders for assisting illiterate requestors?
	Not clear through information available.
	0

	9c
	Are there standing orders for assisting requestors who are unable to communicate in English/ the working  language of government?
	Yes, as seen in the requirements for PAIA manuals in different languages.
	1

	9d
	Other than IT-based communication tools, such as websites, how else does the institution share information with members of the public?
	Gazettes, newspapers, public service announcements. 
	1

	9e
	Does the institution have a policy of waiving request fees from requestors who are unemployed or can't afford to pay the request fee?
	As per the PAIA Act.
	1

	10
	Is there an implementation plan which operationalises the law ?
	Yes, as seen in the SAHRC Audit results.
	1

	11
	Is there an internal rule that encourages regular publication of records?
	Not clear through information available.
	0

	IV
	Resources
	 
	5

	12
	Are there financial resources allocated to the implementation of the ATI Act or sectoral law?
	Yes, as seen in the SAHRC Audit results.
	1

	13
	Have staff been designated and trained to facilitate access to information?
	 
	4

	13a
	Number of staff designated?
	Yes, as seen in the SAHRC Audit results.
	1

	13b
	Training received?
	No, as seen in the SAHRC Audit results.
	0

	13c
	Specific responsibilities of designated staff?
	Yes, as seen in the SAHRC Audit results.
	1

	14
	Is there a unit, or equivalent dedicated structure, established to monitor provision of information to the public?
	Yes, there is an audit (under the Directorate).
	1

	14a
	To whom does the structure report?
	Head of Library Services.
	1

	15
	Are there adequate incentives in place to ensure that staff comply with the Act and sanctions for non- compliance?
	 
	0

	15a
	Code of conduct?
	Not clear through information available.
	0

	15b
	Incentives e.g. compulsory training, monetary rewards?
	Not clear through information available.
	0

	V
	Evaluation Capabilities
	 
	5

	16
	Does the organisation have a specific policy that guides evaluation of its performance e.g.strategic plan request document that contains internal yearly performance indicators for agency
	Annual Strategic Plan.
	5

	16a
	Is this document made available to the public?
	Yes, on website.
	1

	16b
	Are the results of the yearly evaluation made available to the public?
	Yes, see Department of performance Monitoring and Evaluation.
	1

	16c
	Is there a specific person responsible to ensure that the agency meets its goals as set out in the plan?
	Yes.
	1

	16d
	Is there an independent mechanism that could be used to audit the performance of the agency e.g. auditor general?
	Auditor-General, Audit Services, DPME.
	1

	16e
	Are external stakeholders engaged in an evaluation of performance under the plan?
	Doesn't appear so from Performance Plan itself.
	0

	16f
	Are staff trained on how to evaluate their performance yearly?
	Yes.
	1

	VI 
	Complain and Response Capabilities
	 
	4

	17
	Does the organisation have a policy on how to address complaints about non -performance of the agency from external stakeholders?
	The Audit stated that there is no appeals mechanism in place, for PAIA. Their website does, however, provide some information on other forms of complaint hotlines.
	4

	17a
	Does the agency assure confidentiality to complainants?
	No - external entities do.
	0

	17b
	Does the agency explain how to lodge a complaint and how this complaint will be investigated?
	No.
	0

	17c
	How does the agency ensure the independence of the investigation?
	External entities given for complaints.
	1

	17d
	Is there an independent mechanism to challenge the decision of an agency against which there has not been an appropriate response to a complaint?
	Depends on complaint.
	1

	17e
	Is there a person responsible for the complaints procedure?
	Depends on complaint.
	1

	17f
	Is the complaint policy widely disseminated?
	On website.
	1

	17g
	Are staff trained on how to respond to complaints?
	Not clear through information available.
	0

	17h
	Is there a guarantee of non- retaliation against the complainant?
	Not clear through information available.
	0

	Total
	38


Template 3: Environmental Affairs

	 
	 
	SOURCE
	Findings
	Score

	 
	Request responded to in time limits
	 
	 
	3

	I
	Information on how to make a request
	 
	 
	4

	1
	Is the process for submitting requests readily available to requestors and does the process of submitting requests accommodate different ways of making a request?
	SA - Request copy of PAIA Manual ( sections.14 & 32)&Analysis of procedures to obtain access under sectoral law Uganda -Request copy of Manual required under (Section 7) &Analysis of procedures to obtain access under sectoral law Ghana request documentation of procedure for sectoral law/ constitutional law
	 
	2

	1a
	Does the institution indicate the name of an information officer as focal point for information requests? 
	Review of website and documents received
	Yes, PAIA Manual
	1

	1b
	Are full contact details provided including physical address, postal address, fax number and e-mail address?
	Review of website and documents received
	Yes, PAIA Manual
	1

	2
	Is there a list of all categories of records held by the institution, which also identifies those records which can be disclosed and those which cannot?
	request a list of categories of records held by the institution
	 
	2

	2a
	Is there a list of all categories of records held?
	 
	Yes, PAIA Manual
	1

	2b
	Is the list disaggregated to show categories of records held which are routinely available?
	 
	Yes, PAIA Manual
	1

	2c
	Is the list disaggregated to show categories of records held which are available on request?
	 
	No, PAIA Manual
	0

	2d
	Is there a list of categories of records held which cannot be disclosed?
	 
	No, PAIA Manual
	0

	II
	Records Management
	 
	 
	5

	3
	Is there an efficient system for the storage and organisation of records
	South Africa , Uganda and Ghana- request copy of record management policies, terms of reference of records  managers job description – Interview government official
	 
	4

	3a
	What system is used to organise records
	Record management policies
	EDMS and livelink.
	1

	3b
	What system is used to archive information?
	Record management policies
	National Archives Act.
	1

	3c
	Is there a file plan? 
	File Plan
	Yes, file plan was faxed to us.
	1

	3d
	Has a Records Manager been appointed?
	Details of record manager
	Yes.
	1

	3e
	Does the Records Manager have specific responsibilities in relation to providing access to records based on  the law?
	Description of records manager's job
	Unclear from information available.
	0

	4
	Are there rules governing the generation of a record? 
	Internal instruction
	EDMS and livelink policies.
	1

	III
	Internal Mechanisms
	 
	 
	18

	5
	Is there a system for recording and reporting on both the type and number of requests received and how they were responded to?
	South Africa , Uganda and Ghana -Request monthly report of number of requests for  information received under ATI law and sectoral laws 
	 
	5

	5a
	Is there a log of requests?
	Procedure for handling requests for information, Review of website and documents received
	Yes, section 32 report.
	1

	5b
	Are the number of requests received provided?
	 
	Yes, section 32 report.
	1

	5c
	Is the information being requested captured by the system?
	 
	Yes, section 32 report.
	1

	5d
	Are the responses to the requests provided?
	 
	Yes, section 32 report.
	1

	5e
	Is the date when the request was responded to provided?
	 
	Yes, section 32 report.
	1

	6
	Are requests recorded in detail?
	 
	 
	3

	6a
	Number of requests received?
	South Africa (Section 32 Report) and number of requests received under sectoral laws Uganda Section 43  Ministers Report- and number of requests received under sectoral law provisions - Ghana- Analysis of current procedures to obtain access under constitutional or sectoral law
	Yes, section 32 report.
	1

	6b
	Responses to the requests?
	 
	Yes, section 32 report.
	1

	6c
	Appeals lodged?
	 
	Yes, section 32 report.
	1

	7
	Are there adequate internal guidelines for frontline officials on how to handle requests?
	 
	 
	1

	7a
	Are frontline staff instructed on how to deal with requestors?
	Request training course materials for staff on ATI law and sectoral laws - Evidence of training on ATI law or constitutional/sectoral law in the case of Ghana
	Unclear from information available.
	0

	7b
	Do frontline staff know about the ATI/ Evidence of training on ATI law constitutional/sectoral Law?
	Evidence of training on ATI law
	Yes - some training.
	1

	8
	Are there effective internal procedures for processing requests and communicating with requestors to ensure that requests are responded to within the timeframe under the Law?
	 
	 
	3

	8a
	Are requests acknowledged upon receipt?
	request procedure for tracking progress or interview
	Yes.
	1

	8b
	Is there an internal tracking system?
	 
	Yes - section 32.
	1

	8c
	Is the system above manual or electronic?
	 
	Not clear from information available.
	x

	8d
	If the system is electronic, was it specifically designed for handling and processing requests under the law?
	 
	Not clear from information available.
	x

	8e
	Are there time frames indicating the internal routing of the request?
	 
	Yes - PAIA Act as guide.
	1

	9
	Are there adequate internal procedures for assisting disadvantaged requestors?
	 
	 
	4

	9a
	Are there standing orders for assisting visually impaired requestors?
	Request Policy on disadvantaged requestors or interview
	Yes, per PAIA manual.
	1

	9b
	Are there standing orders for assisting illiterate requestors?
	 
	Not clear from information available.
	0

	9c
	Are there standing orders for assisting requestors who are unable to communicate in English/ the working  language of government?
	 
	Yes, per PAIA manual.
	1

	9d
	Other than IT-based communication tools, such as websites, how else does the institution share information with members of the public?
	 
	Public workshops, Forums, and other administrative appeal processes.
	1

	9e
	Does the institution have a policy of waiving request fees from requestors who are unemployed or can't afford to pay the request fee?
	 
	As per PAIA Act.
	1

	10
	Is there an implementation plan which operationalises the law ?
	request Internal procedures or guidelines under ATI law and sectoral law
	Yes, in fact a strategic objective of administrative services.
	1

	11
	Is there an internal rule that encourages regular publication of records?
	request policy on regular publication under ATI law or sectoral law
	Yes, as a direct strategic objective of administrative services (for website in particular).
	1

	IV
	Resources
	 
	 
	6

	12
	Are there financial resources allocated to the implementation of the ATI Act or sectoral law?
	request budget for provision of ATI law or sectoral law
	Yes, as forms a part of direct strategic objective of administrative services (for website in particular).
	1

	13
	Have staff been designated and trained to facilitate access to information?
	 
	 
	4

	13a
	Number of staff designated?
	List of information officers for ATI law and/or sectoral laws
	Yes, see PAIA manual (under legal support).
	1

	13b
	Training received?
	 
	Not clear from information available.
	0

	13c
	Specific responsibilities of designated staff?
	 
	Yes, see PAIA manual (under legal support).
	1

	14
	Is there a unit, or equivalent dedicated structure, established to monitor provision of information to the public?
	 
	Yes, see PAIA manual (under legal support).
	1

	14a
	To whom does the structure report?
	Information on internal unit
	Director-General.
	1

	15
	Are there adequate incentives in place to ensure that staff comply with the Act and sanctions for non- compliance?
	 
	 
	1

	15a
	Code of conduct?
	Incentives and sanctions policy for ATI or sectoral laws
	Not clear from information available.
	0

	15b
	Incentives e.g. compulsory training, monetary rewards?
	 
	Performance Agreements.
	1

	V
	Evaluation Capabilities
	 
	 
	5

	16
	Does the organisation have a specific policy that guides evaluation of its performance e.g.strategic plan request document that contains internal yearly performance indicators for agency
	 
	 
	5

	16a
	Is this document made available to the public?
	 
	Yes - website.
	1

	16b
	Are the results of the yearly evaluation made available to the public?
	request report evaluating agencies performance for year
	Yes - and parliament (see DPME site also)
	1

	16c
	Is there a specific person responsible to ensure that the agency meets its goals as set out in the plan?
	 
	Performance Agreements.
	1

	16d
	Is there an independent mechanism that could be used to audit the performance of the agency e.g. auditor general?
	request copy of any audit of agencies performance over last 3 year
	Auditor-General, Audit Services, DPME.
	1

	16e
	Are external stakeholders engaged in an evaluation of performance under the plan?
	 
	In so far as a peer review process forms part of the DPME strategy.
	0

	16f
	Are staff trained on how to evaluate their performance yearly?
	 
	Yes - M&E.
	1

	VI 
	Complain and Response Capabilities
	 
	 
	3

	17
	Does the organisation have a policy on how to address complaints about non -performance of the agency from external stakeholders?
	request copy of policy on complaints
	Also provides specifically for adminstrative appeal processes, as seen in their PAIA manual. However, most complaints administrative services directs through Presidential Hotline (see their strategic objectives in annual plan)
	3

	17a
	Does the agency assure confidentiality to complainants?
	 
	Not clear from information available.
	0

	17b
	Does the agency explain how to lodge a complaint and how this complaint will be investigated?
	 
	Referred to Presidential Hotline.
	0

	17c
	How does the agency ensure the independence of the investigation?
	 
	External agency.
	1

	17d
	Is there an independent mechanism to challenge the decision of an agency against which there has not been an appropriate response to a complaint?
	 
	Yes.
	1

	17e
	Is there a person responsible for the complaints procedure?
	copy of appeal procedures
	Reffered.
	0

	17f
	Is the complaint policy widely disseminated?
	check website
	Yes - on website and in strategic plan.
	1

	17g
	Are staff trained on how to respond to complaints?
	 
	Not clear from information available.
	0

	17h
	Is there a guarantee of non- retaliation against the complainant?
	 
	Not clear from information available.
	0

	Total
	44


Template 4: Water Affairs
	 
	 
	SOURCE
	Findings
	Score

	 
	Request responded to in time limits
	 
	 
	0

	I
	Information on how to make a request
	 
	 
	5

	1
	Is the process for submitting requests readily available to requestors and does the process of submitting requests accommodate different ways of making a request?
	SA - Request copy of PAIA Manual ( sections.14 & 32)&Analysis of procedures to obtain access under sectoral law Uganda -Request copy of Manual required under (Section 7) &Analysis of procedures to obtain access under sectoral law Ghana request documentation of procedure for sectoral law/ constitutional law
	 
	2

	1a
	Does the institution indicate the name of an information officer as focal point for information requests? 
	Review of website and documents received
	Yes, in PAIA Manual
	1

	1b
	Are full contact details provided including physical address, postal address, fax number and e-mail address?
	Review of website and documents received
	Yes, in PAIA Manual
	1

	2
	Is there a list of all categories of records held by the institution, which also identifies those records which can be disclosed and those which cannot?
	request a list of categories of records held by the institution
	 
	3

	2a
	Is there a list of all categories of records held?
	 
	Yes, in PAIA Manual
	1

	2b
	Is the list disaggregated to show categories of records held which are routinely available?
	 
	Yes, in PAIA Manual
	1

	2c
	Is the list disaggregated to show categories of records held which are available on request?
	 
	Yes, in PAIA Manual
	1

	2d
	Is there a list of categories of records held which cannot be disclosed?
	 
	No, not disaggregated this way.
	0

	II
	Records Management
	 
	 
	5

	3
	Is there an efficient system for the storage and organisation of records
	South Africa , Uganda and Ghana- request copy of record management policies, terms of reference of records  managers job description – Interview government official
	 
	4

	3a
	What system is used to organise records
	Record management policies
	Records management policy, Electronic Records Management system
	1

	3b
	What system is used to archive information?
	Record management policies
	National Archive Act
	1

	3c
	Is there a file plan? 
	File Plan
	 
	1

	3d
	Has a Records Manager been appointed?
	Details of record manager
	 
	1

	3e
	Does the Records Manager have specific responsibilities in relation to providing access to records based on  the law?
	Description of records manager's job
	Not specified in description.
	0

	4
	Are there rules governing the generation of a record? 
	Internal instruction
	 
	1

	III
	Internal Mechanisms
	 
	 
	13

	5
	Is there a system for recording and reporting on both the type and number of requests received and how they were responded to?
	South Africa , Uganda and Ghana -Request monthly report of number of requests for  information received under ATI law and sectoral laws 
	Part of internal reporting
	5

	5a
	Is there a log of requests?
	Procedure for handling requests for information, Review of website and documents received
	Yes, as per interview.
	1

	5b
	Are the number of requests received provided?
	 
	Yes, as per interview.
	1

	5c
	Is the information being requested captured by the system?
	 
	Yes, as per interview.
	1

	5d
	Are the responses to the requests provided?
	 
	Yes, as per interview.
	1

	5e
	Is the date when the request was responded to provided?
	 
	Yes, as per interview.
	1

	6
	Are requests recorded in detail?
	 
	No - while it exists on paper, they have failed to submit the section 32 report to the SAHRC.
	0

	6a
	Number of requests received?
	South Africa (Section 32 Report) and number of requests received under sectoral laws Uganda Section 43  Ministers Report- and number of requests received under sectoral law provisions - Ghana- Analysis of current procedures to obtain access under constitutional or sectoral law
	Yes, as per interview. Sanction.
	0

	6b
	Responses to the requests?
	 
	Yes, as per interview. Sanction.
	0

	6c
	Appeals lodged?
	 
	Yes, as per interview. Sanction.
	0

	7
	Are there adequate internal guidelines for frontline officials on how to handle requests?
	 
	 
	1

	7a
	Are frontline staff instructed on how to deal with requestors?
	Request training course materials for staff on ATI law and sectoral laws - Evidence of training on ATI law or constitutional/sectoral law in the case of Ghana
	Training planned
	1

	7b
	Do frontline staff know about the ATI/ Evidence of training on ATI law constitutional/sectoral Law?
	Evidence of training on ATI law
	No, not according to CER Report.
	0

	8
	Are there effective internal procedures for processing requests and communicating with requestors to ensure that requests are responded to within the timeframe under the Law?
	 
	 
	3

	8a
	Are requests acknowledged upon receipt?
	request procedure for tracking progress or interview
	Yes, as per interview.
	1

	8b
	Is there an internal tracking system?
	 
	Yes, as per interview.
	1

	8c
	Is the system above manual or electronic?
	 
	Electronic.
	x

	8d
	If the system is electronic, was it specifically designed for handling and processing requests under the law?
	 
	 
	x

	8e
	Are there time frames indicating the internal routing of the request?
	 
	They use the PAIA timelines
	1

	9
	Are there adequate internal procedures for assisting disadvantaged requestors?
	 
	 
	3

	9a
	Are there standing orders for assisting visually impaired requestors?
	Request Policy on disadvantaged requestors or interview
	No, not per interview.
	0

	9b
	Are there standing orders for assisting illiterate requestors?
	 
	No, not per interview.
	0

	9c
	Are there standing orders for assisting requestors who are unable to communicate in English/ the working  language of government?
	 
	No, not per interview.
	0

	9d
	Other than IT-based communication tools, such as websites, how else does the institution share information with members of the public?
	 
	Gazette
	1

	9e
	Does the institution have a policy of waiving request fees from requestors who are unemployed or can't afford to pay the request fee?
	 
	PAIA Manual
	1

	10
	Is there an implementation plan which operationalises the law ?
	request Internal procedures or guidelines under ATI law and sectoral law
	Yes, per interview.
	1

	11
	Is there an internal rule that encourages regular publication of records?
	request policy on regular publication under ATI law or sectoral law
	Will be in PAIA manual
	0

	IV
	Resources
	 
	 
	3

	12
	Are there financial resources allocated to the implementation of the ATI Act or sectoral law?
	request budget for provision of ATI law or sectoral law
	Yes, per interview.
	1

	13
	Have staff been designated and trained to facilitate access to information?
	 
	 
	2

	13a
	Number of staff designated?
	List of information officers for ATI law and/or sectoral laws
	Not sure in interview.
	0

	13b
	Training received?
	 
	Yes, per interview.
	1

	13c
	Specific responsibilities of designated staff?
	 
	Yes, per interview.
	1

	14
	Is there a unit, or equivalent dedicated structure, established to monitor provision of information to the public?
	 
	No, not per interview.
	0

	14a
	To whom does the structure report?
	Information on internal unit
	No, not per interview.
	0

	15
	Are there adequate incentives in place to ensure that staff comply with the Act and sanctions for non- compliance?
	 
	 
	0

	15a
	Code of conduct?
	Incentives and sanctions policy for ATI or sectoral laws
	No, as per interview.
	0

	15b
	Incentives e.g. compulsory training, monetary rewards?
	 
	No, as per interview.
	0

	V
	Evaluation Capabilities
	 
	 
	5

	16
	Does the organisation have a specific policy that guides evaluation of its performance e.g.strategic plan request document that contains internal yearly performance indicators for agency
	Annual Performance Plan
	 
	5

	16a
	Is this document made available to the public?
	 
	Website
	1

	16b
	Are the results of the yearly evaluation made available to the public?
	request report evaluating agencies performance for year
	Yes, as per interview.
	1

	16c
	Is there a specific person responsible to ensure that the agency meets its goals as set out in the plan?
	 
	Director-General role broadly
	1

	16d
	Is there an independent mechanism that could be used to audit the performance of the agency e.g. auditor general?
	request copy of any audit of agencies performance over last 3 year
	Auditor-General and DPME.
	1

	16e
	Are external stakeholders engaged in an evaluation of performance under the plan?
	 
	Not necessarily
	0

	16f
	Are staff trained on how to evaluate their performance yearly?
	 
	Yes, as per interview.
	1

	VI 
	Complain and Response Capabilities
	 
	 
	7

	17
	Does the organisation have a policy on how to address complaints about non -performance of the agency from external stakeholders?
	 
	Yes, as seen in the PAIA manual, Presidential hotline reference on website.
	1

	17a
	Does the agency assure confidentiality to complainants?
	 
	No
	0

	17b
	Does the agency explain how to lodge a complaint and how this complaint will be investigated?
	PAIA manual
	Yes, as seen in the PAIA manual.
	1

	17c
	How does the agency ensure the independence of the investigation?
	Internal process
	It depends.
	0

	17d
	Is there an independent mechanism to challenge the decision of an agency against which there has not been an appropriate response to a complaint?
	PAIA procedure
	Yes, at least for PAIA.
	1

	17e
	Is there a person responsible for the complaints procedure?
	copy of appeal procedures
	Yes, as per interview.
	1

	17f
	Is the complaint policy widely disseminated?
	check website
	Yes, as per interview.
	1

	17g
	Are staff trained on how to respond to complaints?
	 
	Yes, as per interview.
	1

	17h
	Is there a guarantee of non- retaliation against the complainant?
	 
	Depends on the complaint type - but their PDA referrals do.
	1

	Total
	38


Annexure E: Proactive Disclosure
Green represents where the information type is proactively disclosed in a particular form; red represents where such a form of proactive disclosure does not exist even if provided by non-governmental organisations; and yellow reflects circumstances where is there is partial proactive disclosure.
	Means of Sharing Information
	 

	Information type
	Gazette
	Register
	Website
	Newspaper
	Govt report 
	Other
	Comments

	Natural Resource Pro-Active Release Template (Oil, Minerals and Forests)
	

	Govt agency staff, departments, objectives, functions
	
	
	
	
	
	
	 

	Laws, regulations and bills
	
	
	
	
	
	
	Laws, regulations and bills are not found on the website, but links to the Gazette and other sites containing information are available.

	Policies, strategic plans, action plans
	
	
	
	
	
	
	Links to white papers and policies are available on the website.

	Reserves and stocks of the natural resource
	
	
	
	
	
	
	

	Production of the natural resource - raw and processed 
	
	
	
	
	
	
	Other sites such as the CIA World Factbook have detailed information on production of resources.

	Concession allocation process and decision criteria
	
	
	
	
	
	
	The process is available, but specific concessions are not.

	Licenses (exploration and production licenses only)
	
	
	
	
	
	
	SAMRAD has information available per license

	Concession agreements
	
	
	
	
	
	
	This link could be of interest: http://www.info.gov.za/view/DownloadFileAction?id=96456.  The best way to find info on concessions is to go directly to relevant corporate sites.  Most corporations dealing with natural resources have made their concessions public online.  However, most are not South African owned.

	Revenues from 2 major payment categories (e.g., income tax and royalties)
	
	
	
	
	
	
	This information is included in the SA budget which is available through multiple platforms and sources.

	Map and coordinates of blocks and concessions areas
	
	
	
	
	
	
	 

	EIAs and mitigation plans
	
	
	
	
	
	
	The Gazette has a white paper from 1997 on Environmental Management Policy as well as the National Environmental Management Act, 1998.  There are reports in the Gazette or on the website.

	Government monitoring/inspection results and penalties levied
	
	
	
	
	
	
	http://www.iowadnr.gov/portals/idnr/uploads/water/wastewater/wwmanual_full.pdf

	Performance audits of government offices 
	
	
	
	
	
	
	 

	Financial audits of government offices
	
	
	
	
	
	
	The Gazette has budget reports but no direct information on specific audits.  Govt reports have information on past audits.

	Impacts on local communities (displaced, relocated, compensation)
	
	
	
	
	
	
	 

	Environment Pro-Active Release Template
	 

	Govt agency staff, departments, objectives, functions
	
	
	
	
	
	
	

	Laws, regulations and bills
	
	
	
	
	
	
	There is legislation on the website, but the Gazette is more extensive.

	Policies, strategic plans, action plans
	
	
	
	
	
	
	Full PDF of past and current annual reports, including strategic plans and action plans are easily accessible through the website.

	EIAs and mitigation plans
	
	
	
	
	
	
	All interested and affected parties must be notified directly.

	Monitoring results and penalties levied, inspection reports, PRTR
	
	
	
	
	
	
	 

	SOER, annual reports, sector performance reports
	
	
	
	
	
	
	 

	Performance audits of government offices 
	
	
	
	
	
	
	The most current audit report found on their own site dated back to 2005. Full information can be found through the audit committee.

	Financial audits of government offices
	
	
	
	
	
	
	 

	International Agreements signed and ratified
	
	
	
	
	
	
	 

	Names of accredited EIA consultants and selection criteria
	
	
	
	
	
	
	 

	Environmental standards and procedures for establishing them
	
	
	
	
	
	
	Environmental standards are readily available through most sources, but finding the procedures for establishing these standards is challenging. 

	Citizen comments on EIAs and other matters
	
	
	
	
	
	
	 

	Permits issued to companies (EIAs, pollution, sand mining permits, etc)
	
	
	
	
	
	
	There is not a specific section on the website that lists permits or who they are issued to, but a general search for permits within the website will give you links to some permits issued.

	Revenues from 2 major payment categories (e.g., fines, permits)
	
	
	
	
	
	
	

	Water
	 

	Govt agency staff, departments, objectives, functions
	
	
	
	
	
	
	 

	Laws, regulations and bills
	
	
	
	
	
	
	 

	Policies that relate to decisions for use of ground and surface water, i.e. comparisons on water withdrawals for household, agricultural and industrial uses
	
	
	
	
	
	
	 

	Proactive release of information on specific water bodies that serve as important water sources (lakes, rivers, aquifers, reservoirs, etc.)
	
	
	
	
	
	
	http://www.dwaf.gov.za/Hydrology/

	Information on how water is provided to people in South Africa, such as number of persons with internal piped water, community wells, governemnt water trucks, etc.
	
	
	
	
	
	
	There are some useful sites for finding water sources, eg http://www.dwaf.gov.za/dir_ws/DWQR/;

	Information on water allocation rights for different usage types, such as water use permits
	
	
	
	
	
	
	www.dwaf.gov.za/dir_ws/DWQR

	Any existing policies or principles governing tariff determination for private water usage
	
	
	
	
	
	
	 

	Information on water quality monitoring for household use both from resevoirs and wells (waste management)
	
	
	
	
	
	
	http://www.dwaf.gov.za/dir_ws/DWQR/

	 Information on water-born disease rates for specific areas
	
	
	
	
	
	
	 

	Government monitoring/inspection results and penalties levied
	
	
	
	
	
	
	In terms of water licenses, they say you will be punished, but now how.

	Performance audits of government offices 
	
	
	
	
	
	
	 

	Financial audits of government offices
	
	
	
	
	
	
	 

	Impacts on local communities (displaced, relocated, compensation)
	
	
	
	
	
	
	 

	Land

 

	Govt agency staff, departments, objectives, functions
	
	
	
	
	
	
	 

	Laws, regulations and bills
	
	
	
	
	
	
	There is a brief mention on  some policies, but see also: http://unpan1.un.org/intradoc/groups/public/documents/cpsi/unpan028127.pdf

	Policies, strategic plans, action plans
	
	
	
	
	
	
	Two strategies offered can be found from a link on their website: http://www.epicos.com/EPCompanyProfileWeb/GeneralInformation.aspx?id=17211

	Cadastral maps and other information on land ownership and land holdings by individuals/institutions (including map of land held/claimed under customary tenure arrangements, access to official titles/deeds, etc.)
	
	
	
	
	
	
	 

	Information on the expropriation of private land
	
	
	
	
	
	
	 

	Available land subsidies
	
	
	
	
	
	
	Gives information on how to apply, but not a full list of those available.

	Decision criteria and decisions regarding the allocation of land, especially public land to investors
	
	
	
	
	
	
	Brings you to sites already mentioned.

	Public revenues from public and private land transactions
	
	
	
	
	
	
	 

	Decision criteria and decisions regarding private land use restrictions (zoning, servitudes, etc.)
	
	
	
	
	
	
	Just the Western Cape http://www.westerncape.gov.za/Text/2008/3/model_regulations__provincial_zoning_scheme,_oct._2004_.pdf

	Land dispute institutions (monitoring and performance)
	
	
	
	
	
	
	

	Government land valuation criteria and procedures
	
	
	
	
	
	
	http://www.info.gov.za/whitepapers/2001/spatialplanning.htm

	Annual reports, budgets, sector performance reports inlc. land admin institutions
	
	
	
	
	
	
	A lot of criticism regarding how they spend the budget, but no list of the budget on their own site. 

	Performance audits of government offices 
	
	
	
	
	
	
	Not all audits are available. They say that you can get them on SAIGA, but they just give information on the process.

	Financial audits of government offices
	
	
	
	
	
	
	 

	International Agreements signed and ratified
	
	
	
	
	
	
	www.dfa.gov.za/foreign/bilateral0415.rtf


Annexure F: Sectoral Requests
	Requester type
	Cost for the duplication of the documents
	DATE OF SUBMISSION
	Method of delivery
	PUBLIC AUTHORITY(S)
	(Name of the Official/Division/Department)
	Number of requests
	Attempts required to get answer 
	Date of answer
	Response received (summary- grant, refuse, transferred, deferred, mute refusal)
	exemptions utilised or grounds for refusal
	reason for exemptions (hyperlink)
	Time frame ( in days submission date to decision date)
	Grounds for Internal review( if applicable)
	Researchers comments

	Student
	N/A
	6/29/2012
	prescribed online form
	Deputy Minister
	Dept of Water Affairs and Forestry
	2
	0
	2012/06/29
	automated response
	deemed refusal
	N/A
	n/a
	No grounds given for refusal
	 

	Student
	N/A
	 
	prescribed online form
	Deputy Minister
	Dept of Water Affairs and Forestry
	2
	0
	2012/06/29
	automated response
	deemed refusal
	 
	n/a
	No grounds given for refusal
	 

	Student
	N/A
	 
	prescribed online form
	Deputy Minister
	Dept of Water Affairs and Forestry
	2
	0
	2012/06/29
	automated response
	deemed refusal
	 
	n/a
	No grounds given for refusal
	 

	Student
	N/A
	 
	prescribed online form
	Deputy Minister
	Dept of Water Affairs and Forestry
	2
	0
	2012/06/29
	automated response
	deemed refusal
	 
	n/a
	No grounds given for refusal
	 

	Student
	Zero
	7/20/2012
	SAMRAD
	Deputy Minister
	Dept of Mineral Resources
	2
	1
	7/20/2012
	granted
	N/A
	N/A
	1 day
	Granted
	 

	Student
	Zero
	 
	SAMRAD
	Deputy Minister
	Dept of Mineral Resources
	2
	1
	7/21/2012
	granted
	N/A
	 
	1 day
	Granted
	 

	Student
	Zero
	 
	SAMRAD
	Deputy Minister
	Dept of Mineral Resources
	2
	1
	7/22/2012
	granted
	N/A
	 
	1 day
	Granted
	 

	Student
	Zero
	 
	SAMRAD
	Deputy Minister
	Dept of Mineral Resources
	2
	1
	7/23/2012
	granted
	N/A
	 
	1 day
	Granted
	 

	Student
	N/A
	7/5/2012
	email
	Director-General
	Dept of Environmental Affairs
	1
	0
	7/5/2012
	automated response
	deemed refusal
	N/A
	n/a
	No grounds given for refusal
	 

	Student
	N/A
	 
	email
	Director-General
	Dept of Environmental Affairs
	1
	0
	7/5/2012
	automated response
	deemed refusal
	 
	n/a
	No grounds given for refusal
	 

	Student
	N/A
	 
	email
	Director-General
	Dept of Environmental Affairs
	1
	0
	7/5/2012
	automated response
	deemed refusal
	 
	n/a
	No grounds given for refusal
	 

	Student
	N/A
	 
	email
	Director-General
	Dept of Environmental Affairs
	1
	0
	7/5/2012
	automated response
	deemed refusal
	 
	n/a
	No grounds given for refusal
	 

	Student
	Pending
	6/29/2012
	email
	Director-General
	Dept of Housing and Human Settlements
	1
	1
	8/20/2012
	Granted-pending
	N/A
	N/A
	52 days
	Granted
	 

	Student
	Pending
	 
	email
	Director-General
	Dept of Housing and Human Settlements
	1
	1
	8/20/2012
	Granted-pending
	N/A
	 
	53 days
	Granted
	 

	Student
	Pending
	 
	email
	Director-General
	Dept of Housing and Human Settlements
	1
	1
	8/20/2012
	Granted-pending
	N/A
	 
	54 days
	Granted
	 

	Student
	Pending
	 
	email
	Director-General
	Dept of Housing and Human Settlements
	1
	1
	8/20/2012
	Granted-pending
	N/A
	 
	55 days
	Granted
	 

	Citizen
	n/a
	28 June 2012
	SAMRAD
	Department of Mineral Resources
	samradonline@dmr.gov.za
	3
	4 - before turning to samrad!!!
	29 June 2012
	electronic confirmation of request
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	While I did receive the confirmation email one day after the original request, one month later there has still been no further action

	Citizen
	n/a
	28 June 2012
	SAMRAD
	Department of Mineral Resources
	samradonline@dmr.gov.za
	1
	1
	29 June 2012
	electronic confirmation of request
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	The official in charge of general enquaries does not have a functioning email address.  I sent 3 requests in total to Mr. Eager and received bouncebacks each time.  

	Citizen
	n/a
	28 June 2012
	SAMRAD
	Department of Mineral Resources
	samradonline@dmr.gov.za
	1
	1
	29 June 2012
	electronic confirmation of request
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	The email did not go through.  The address for the head of media enquiries is not current and cannot be utilized 

	Citizen
	n/a
	28 June 2012
	SAMRAD
	Department of Mineral Resources
	samradonline@dmr.gov.za
	1
	1
	29 June 2012
	electronic confirmation of request
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	same as above

	Citizen
	n/a
	2 July 2012
	email
	Department of Environmental Affairs
	raganyag@dwa.gov.za
	1
	?
	no answer
	none
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	email request was sent directly to the PA of the Minister as the Minister does not have a direct contact online.  In accordance with NEMA all requests for information should be directed to the Minister.

	Citizen
	n/a
	2 July 2012
	email
	Department of Environmental Affairs
	raganyag@dwa.gov.za
	1
	?
	no answer
	none
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	Citizen
	n/a
	2 July 2012
	email
	Department of Environmental Affairs
	raganyag@dwa.gov.za
	1
	?
	no answer
	none
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	Citizen
	n/a
	2 July 2012
	email
	Department of Environmental Affairs
	raganyag@dwa.gov.za
	1
	?
	no answer
	none
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	Citizen
	n/a
	19 July 2012
	email 
	Department of Home Affairs
	mkuseli.apleni@dha.gov.za
	1
	1
	none
	n/a
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	There was no response from the director general or anyone in his office.

	Citizen
	n/a
	19 July 2012
	email
	Department of Home Affairs
	mkuseli.apleni@dha.gov.za
	1
	1
	none
	n/a
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	Citizen
	n/a
	19 July 2012
	email
	Department of Home Affairs
	mkuseli.apleni@dha.gov.za
	1
	1
	none
	n/a
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	Citizen
	n/a
	19 July 2012
	email
	Department of Home Affairs
	mkuseli.apleni@dha.gov.za
	1
	1
	none
	n/a
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	Citizen
	n/a
	20 July 2012
	email
	Department of Water Affairs
	Vilakazif@dwa.gov.za
	1
	?
	none
	n/a
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	I have had no response from the minister of the DWA as of 23 July 2012.

	Citizen
	n/a
	20 July 2012
	email
	Department of Water Affairs
	Vilakazif@dwa.gov.za
	1
	?
	none
	n/a
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	Citizen
	n/a
	20 July 2012
	email
	Department of Water Affairs
	Vilakazif@dwa.gov.za
	1
	?
	none
	n/a
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	Citizen
	n/a
	20 July 2012
	email
	Department of Water Affairs
	Vilakazif@dwa.gov.za
	1
	?
	none
	n/a
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	N/A
	25-Sep-12
	Telephone
	Land
	acgerasmus@ruraldevelopment.gov.za
	1
	4
	08-Oct-12
	electronic confirmation of request
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	n/a
	25-Sep-12
	Telephone
	Land
	acgerasmus@ruraldevelopment.gov.za
	1
	4
	08-Oct-12
	electronic confirmation of request
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	N/A
	25-Sep-12
	Telephone
	Land
	acgerasmus@ruraldevelopment.gov.za
	1
	4
	08-Oct-12
	electronic confirmation of request
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	n/a
	25-Sep-12
	Telephone
	Land
	acgerasmus@ruraldevelopment.gov.za
	1
	4
	08-Oct-12
	electronic confirmation of request
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	N/A
	08-Oct-12
	Email
	Department of Mineral Resources
	Western Cape Office
	1
	2
	09-Oct-12
	Told they would respond on return
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	n/a
	08-Oct-12
	Email
	Department of Mineral Resources
	Western Cape Office
	1
	2
	09-Oct-12
	Told they would respond on return
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	N/A
	08-Oct-12
	Email
	Department of Mineral Resources
	Western Cape Office
	1
	2
	09-Oct-12
	Told they would respond on return
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	n/a
	08-Oct-12
	Email
	Department of Mineral Resources
	Western Cape Office
	1
	2
	09-Oct-12
	Told they would respond on return
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	N/A
	08-Oct-12
	Telephone
	Department of Water Affairs
	Reception
	1
	4
	08-Oct-12
	Informal' refusal as 'classified information'
	Informal' refusal as 'classified information'
	n/a
	1 day
	Informal' refusal as 'classified information'
	Not a formal refusal, but after stating this was cut off. Name of respondent never given

	NGO employee
	n/a
	08-Oct-12
	Telephone
	Department of Water Affairs
	Reception
	1
	4
	08-Oct-12
	Informal' refusal as 'classified information'
	Informal' refusal as 'classified information'
	n/a
	1 day
	Informal' refusal as 'classified information'
	Not a formal refusal, but after stating this was cut off. Name of respondent never given

	NGO employee
	N/A
	08-Oct-12
	Telephone
	Department of Water Affairs
	Reception
	1
	4
	08-Oct-12
	Informal' refusal as 'classified information'
	Informal' refusal as 'classified information'
	n/a
	1 day
	Informal' refusal as 'classified information'
	Not a formal refusal, but after stating this was cut off. Name of respondent never given

	NGO employee
	n/a
	08-Oct-12
	Telephone
	Department of Water Affairs
	Reception
	1
	4
	08-Oct-12
	Informal' refusal as 'classified information'
	Informal' refusal as 'classified information'
	n/a
	1 day
	Informal' refusal as 'classified information'
	Not a formal refusal, but after stating this was cut off. Name of respondent never given

	NGO employee
	N/A
	09-Oct-12
	Telephone
	Department of Environmental Affairs
	Durban Office
	1
	4
	N/A
	No response
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	n/a
	09-Oct-12
	Telephone
	Department of Environmental Affairs
	Durban Office
	1
	4
	N/A
	No response
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	N/A
	09-Oct-12
	Telephone
	Department of Environmental Affairs
	Durban Office
	1
	4
	N/A
	No response
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 

	NGO employee
	n/a
	09-Oct-12
	Telephone
	Department of Environmental Affairs
	Durban Office
	1
	4
	N/A
	No response
	deemed refusal
	n/a
	n/a
	No grounds given for refusal
	 


Annexure G: Case summaries
What follows are descriptive summaries of some of the most important judicial decisions in regard to ATI law in South Africa. 
Index
A. Brümmer v Minister for Social Development and Others (CCT 25/09) [2009] ZACC 21.
B. Centre for Social Accountability v Secretary of Parliament and Others (298/2010) [2011] ZAECGHC 33.
C. Claase v Information Officer of South African Airways (Pty) Ltd. (39/06) [2006] ZASCA 134.
D. Clutcho v Davis 2005 (3) SA 486 (SCA).
E. Mittalsteel South Africa Limited v Hlatshwayo [2007] 1 All SA 1 (SCA).
F. The President and Others v M & G [2010] ZAGPHC 43.
G. M & G Limited v the President and Others [2011] ZACC 32.
H. Transnet Ltd and Another v SA Metal Machinery Co (PTY) Ltd 2006 (6) SA 285 (SCA).
I. Trustees for the timebeing of the Biowatch Trust v Registrar Genetic Resources and Others [2005] ZAGPHC 135.
J. Biowatch Trust v Registrar Genetic Resources and Others (CCT 80/08) [2009] ZACC 14.
K. Unitas v van Wyk 2006 (4) SA 436 (SCA).
	A
	Country
	South Africa

	Case Name and Citation
	Brümmer v Minister for Social Development and Others (CCT 25/09) [2009] ZACC 21.

	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Promotion of Access to Information Act

Section 29(1)(b)(iii):

“Mandatory protection of police dockets in bail proceedings, and 

protection of law enforcement and legal proceedings  

    (1) The information officer of a public body-  

    . . . .

       (b)     may refuse a request for access to a record of the body if-  

    . . . . 

          (iii) the disclosure of the record could reasonably be expected-  

(aa) to prejudice the investigation of a contravention or possible contravention of the law which is about to commence or is in progress or, if it has been suspended or terminated, is likely to be resumed;  

(bb) to reveal, or enable a person to ascertain, the identity of a confidential source of information in relation to the enforcement or administration of the law;  

(cc) to result in the intimidation or coercion of a witness, or a 

person who might be or has been called as a witness, in 

criminal proceedings or other proceedings to enforce 

the law;  

             (dd)     to facilitate the commission of a contravention of the 

law, including, but not limited to, subject to subsection 

(2), escape from lawful detention; or  

             (ee)     to prejudice or impair the fairness of a trial or the impartiality of an adjudication.  

Section 77 (4-6):

“(4) The relevant authority must, immediately after the decision on an internal appeal— 

(a) give notice of the decision to— 

  (i) the appellant; 

  (ii) every third party informed as required by section 76(1); and 

  (iii)  the requester notified as required by section 76(7); and 

(b) if reasonably possible, inform the appellant about the decision in any other manner stated in terms of section 75(1)(d). 

(5) The notice in terms of subsection (4)(a) must— 

(a) state adequate reasons for the decision, including the provision of this Act relied upon; 

(b) exclude, from such reasons, any reference to the content of the 

record; 

(c) state that the appellant, third party or requester, as the case may be, may lodge an application with a court against the decision on internal appeal— 

 (i)  within 60 days; or 

 (ii) if notice to a third party is required by subsection (4)(a)(ii), within 30 days after notice is given, and the procedure for lodging the application; 

and 

(d) if the relevant authority decides on internal appeal to grant a request for access and notice to a third party-

 (i) is not required by subsection (4)(a)(ii), that access to the record will forthwith be given; or 

 (ii) is so required, that access to the record will be given after the expiry of the applicable period for lodging an application with a court against the decision on internal appeal referred to in paragraph  (c), unless  that application is lodged before the end of that applicable period. 

(6) If the relevant authority decides on internal appeal to grant a request for access and notice to a third party— 

(a)  is not required by subsection (4)(a)(ii), the information officer of the 

body must forthwith give the requester concerned access to the record 

concerned; or 

 (b)  is so required, the information officer must, after the expiry of 30 

days after the notice is given to every third party concerned, give the 

requester access to the record concerned, unless an application with a court is lodged against the decision on internal appeal before the end of the period contemplated in subsection (5)(c)(ii) for lodging that application.”

Section 78(2):

(2) A requester-  

(a) that has been unsuccessful in an internal appeal to the relevant authority of a public body; 

(b) aggrieved by a decision of the relevant authority of a public body to 

disallow the late lodging of an internal appeal in terms of section 75 (2);  

(c) aggrieved by a decision of the information officer of a public body 

referred to in paragraph (b) of the definition of 'public body' in section 1-  

(i) to refuse a request for access; or  

(ii) taken in terms of section 22, 26 (1) or 29 (3); or  

(d)     aggrieved by a decision of the head of a private body-  

          (i)     to refuse a request for access; or  

          (ii)     taken in terms of section 54, 57 (1) or 60,

may, by way of an application, within 30 days apply to a court for appropriate relief in terms of section 82.”
	Context

A journalist, Stefaans Brummer, was seeking information about a tender allegedly awarded by the Department of Social Development to IT Lynx Consortium.

Position of Parties

· The Applicant contended that section 78(2) was unconstitutional 

· The respondent originally proposed that the High Court did not have the power to condone late compliance with s 78(2). However, this position was amended to merely oppose both orders sought by the applicant in the Constitutional Court.

Initial Response

· The Respondent originally refused access on the basis that the information sought was the subject of ongoing litigation.

Appeal or Administrative Review

On application to the Constitutional Court, the applicant was seeking the confirmation of the order of invalidity made in regard to section 78920 of PAIA. The applicant was also seeking leave to appeal to the High Court’s decision to not condone the late application.

Court/Decision and Finding

The court declared the time limit of 30 days in s 78(2) to be unconstitutional and suspended their order of invalidity for 18 months to allow parliament to remedy the deficiency. Pending the enactment of legislation the Court ordered section 78(2) to be read as saying “180 days” as opposed to “30 days”.

Access to Justice Barriers

Overly prescriptive time periods in terms of PAIA act as a barrier to justice, especially when it is considered that most applicants utilizing PAIA rely on pro bono counsel for assistance.
	The court believed that the approach by the High Court was incorrect – the question before the CC should have been whether or not to confirm the order of invalidity. This was because, if the order of the court was confirmed, the issue as to whether or not to condone late filing did not arise. This was thus the primary issue to in fact be decided. Even though section 77 and 78(2) contradict one another, the court noted that the intention of the legislature was clearly that section 7892) should prevail in considerations of lodging of applications. In considering 78(2), the court noted that generally time bars limit access to justice – however, they also prevent inordinate delays in the administration of justice. In this particular case particular concern must be given to the need for most applicants to seek litigation funds. Considering this, the time period was too short to allow for a real and fair opportunity to seek judicial redress and was not saved b y the ability to condone late filing. This limitation of the right of access was not justifiable, as the respondent had put inadequate evidence before the court to justify such limitation. Further, the court noted contextually that access to information is crucial to accurate reporting and thus to imparting accurate information to the public. Accordingly, the declaration of invalidity from the High Court was upheld.
	Case:

http://www.constitutionalcourt.org.za/Archimages/13824.PDF
Additional:

http://constitutionallyspeaking.co.za/unjustifiable-limitation-of-right-of-access-to-court-under-sa-labour-law-by-by-yandisa-nongena/

	Additional Analysis

This Constitutional Court judgement raises the concerns that procedural requirements should not be prohibitive in relation to access to justice in PAIA matters, especially considering the conditions of those who usually make PAIA applications. It is, after all, idealised as a tool for facilitating socio-economic rights of the disadvantaged. However, if this is the intention, why was PAIA drafted in such a bureaucratically procedural fashion? There are real questions as to whether the forms and timelines adopted by PAIA can reasonably be said to allow access to information for the average South African. This highlights the necessity for one of the greatest omissions from the Bill – the development of an independent Information Commissioner who could adjudicate on disputes in a less procedurally formalistic manner than the courts systems are able to.




	B
	Country
	South Africa

	Case Name and Citation
	Centre for Social Accountability v Secretary of Parliament and Others (298/2010) [2011] ZAECGHC 33.

	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Promotion of Access to Information Act

Section 78

“78. Applications regarding decisions of information officers or relevant authorities of public bodies or heads of private bodies.
(1) A requester or third party referred to in section 74 may only apply to a court for appropriate relief in terms of section 82 after that requester or third party has exhausted the internal appeal procedure against a decision of the information officer of a public body provided for in section 74.
(2) A requester-
(a) that has been unsuccessful in an internal appeal to the relevant authority of a public body;
(b) aggrieved by a decision of the relevant authority of a public body to disallow the late lodging of an internal appeal in terms of section 75 (2);
(c) aggrieved by a decision of the information officer of a public body referred to in paragraph (b) of the definition of ‘public body’ in section 1-​

(i) to refuse a request to access; or
(ii) or taken in terms of section 22, 26 (1) or 29 (3); or
(d) aggrieved by a decision of the head of a private body-
(i) to refuse a request for access; or
(ii) taken in terms of section 54, 57 (1)or 60,
may, by way of an application within 30 days apply to a court for appropriate relief in terms of section 82.
(3) A third party-
(a) that has been unsuccessful in an internal appeal to the relevant authority of a public body;
(b) aggrieved by a decision of the information officer of a public body referred to in paragraph (b) of the definition of ‘public body’ in section 1 to grant a request for access; or
(c) aggrieved by a decision of the head of a private body in relation to a request for access to a record of that body,
may by way of application, within 30 days apply to a court for appropriate relief in terms of section 82.”
Section 82

“82 Decision on application – The court hearing an application may grant any order that is just and equitable, including orders-
(a) confirming, amending or setting aside the decision which is the subject of the application concerned;
(b) requiring from the information officer or relevant authority of a public body or the head of a private body to take such action or to refrain from taking such action as the court considers necessary within a period mentioned in the order;
(c) granting an interdict, interim or specific relief, a declaratory order or compensation; or
(d) as to costs”

Personal information

“personal information” means information about an identifiable individual including but not limited to-
(a) information relating to the race, gender, sex, pregnancy, marital status, national, ethnic or social origin, colour, sexual orientation, age, physical or mental health, well-being, disability, religion, conscience, belief, culture, language and birth of the individual;
(b) information relating to the education or the medical, criminal or employment history of the individual or information relating to financial transactions in which the individual has been involved;
(c) any identifying number, symbol or other particular assigned to the individual;
(d) the address, fingerprints or blood type of the individual;
(e) the personal opinions, views of preferences of the individual, except where they are about another individual, or about a proposal for a grant, an award or a prize to be made to another individual;
(f) correspondence sent by the individual that is implicitly or explicitly of a private or confidential nature or further correspondence that would reveal the contents of the original correspondence;
(g) the views or opinions of another individual about the individual;
(h) the views or opinions of another individual about a proposal for a grant, an award or a prize to be made to the individual, but excluding the name of the other individual where it appears with the views or opinions of the other individual; and
(i) the name of the individual where it appears with other personal information relating to the individual or where the disclosure of the name itself would reveal information about the individual,
but excludes information about an individual who has been dead for more than 20 years.”
Section 34(2)(f)

“Mandatory protection of privacy of third party who is natural person  

    (1) Subject to subsection (2), the information officer of a public body must refuse a 

request for access to a record of the body if its disclosure would involve the 

unreasonable disclosure of personal information about a third party, including a 

deceased individual.  

    (2) A record may not be refused in terms of subsection (1) insofar as it consists of 

information-  

. . . .

       (f)     about an individual who is or was an official of a public body and 

which relates to the position or functions of the individual, including, 

but not limited to-  

          (i)     the fact that the individual is or was an official of that public 

body;  

          (ii)     the title, work address, work phone number and other similar 

particulars of the individual;  

          (iii)     the classification, salary scale, remuneration and 

responsibilities of the position held or services performed by 

the individual; and  

          (iv)     the name of the individual on a record prepared by the 

individual in the course of employment.”  

Section 46:

“Mandatory disclosure in public interest. – Despite any other provision of this Chapter, the information officer of a public body must grant a request for access to a record of the body contemplated in section 34 (1), 36 (1), 37 (1) (a) or (b), 38 (a) or (b), 39 (1) (a) or (b), 40, 41 (1) (a) or (b), 42 (1) or 3, 43 (1) or (2), 44 (1) or (2) or 45, if-
1. the disclosure of the record would reveal evidence of-
(i) a substantial contravention of, or failure to comply with, the law; or
(ii) an imminent and serious public safety or environmental risk; and
(b) the public interest in the disclosure of the record clearly outweighs the harm contemplated in the provision in question.”

	Context

The Applicant, an NGO based in the Eastern Cape, was seeking access to information related to the Parliamentary travel voucher scandal of 2004 (also popularly known as the “Travelgate” scandal). 

Position of Parties

In order to promote accountability, the applicant sought release of the records.

The third parties involved in the record who had been notified of the impending release were the parties resisting the release of the records.

Initial Response

· Third party notifications were made and, in spite of their refusal, a decision was taken by the information officer to release.

Appeal or Administrative Review

· The third party refusals were taken on appeal. The relevant authority overturned the release ordered by the information officer in support of the assertion made by the third parties that the records contained personal information which should not be released.
Court/Decision and Finding

The respondents were ordered to release the documents requested.

Access to Justice Barriers

Third party process can be obstructive.
	In regard to counsel’s submission that the applicant did not have sufficient locus standi, the court held that a simple reading of the Act meant that a requester is with sufficient standing to challenge a third party refusal under a normal meaning of ‘unsuccessful’. On the merits the court noted that, if reviewing the 3exception on personal information, it must be understood within the context of the right to privacy (which is also a constitutionally enshrined right).  Accordingly, the personal information referred to in the exceptions refers to that information relating to the inner personal sphere protected by the Constitution – the sphere in which an individual has pure autonomy of decision-making that must be respected by the state. To decide whether an infringement has occurred, a two-part test will be applied:

1) Was there a subjective expectation of privacy?

2) The expectation must be objectively reasonable.

Within the context of these facts, the information that was being sought was a Schedule which reflected the names of the members of parliament and, a second schedule, the amount and nature of the claims against them by parliament. The claims were in respect of the unauthorised or irregular issue of travel vouchers. The court also noted that personal information in PAIA specifically excludes information about an individual who is an official of a public body (such as parliament) and which relates to the function of that individual in such capacity (section 34 (2) (b). It also excludes information concerning the responsibilities of the position held or services performed by an official of a public body in the execution of his duties. Thus, the court felt that the information sought was in relation to claims in respect of travel vouchers issued to members of parliament in their official capacities as members of a public body. Such information did not therefore concern their private lives and was specifically excluded by section 34 (2) (f) (iii). As the information did not concern criminal prosecutions, any attempts by counsel to raise concerns about the presumption of innocence were unfounded and irrelevant. 

Nevertheless, that court held that even if it were wrong in its determination of the scope of personal information, the public interest override in section 46 would be applicable and thus the information should be released (reading the section more broadly than its written language in order to interpret it constitutionally). The legitimate expectations of society are given effect to, and are expressed in, the ‘public interest’ as contemplated in section 46. Public interest is at stake when the structure of institutional democracy is threatened by a culture of “secretive and unresponsive” government.
	Case:

http://www.saflii.org/za/cases/ZAECGHC/2011/33.html
Additional:

	Additional Analysis

The judgement explores privacy, and its scope, within an access to information environment, providing practitioners with important detail in how to negotiate the balancing of these seemingly competing rights. It also gives valuable methods for determining the scope of personal information, which is an often abused exemption ground. Very importantly, though it doesn’t appear to have constituted the ratio decidendi of the decision, there is some extrapolation on section 46 which has before now not been given much attention by the courts. In interpreting this section, it in fact gives a broader interpretation to the public interest override than many of the more well known constitutional texts currently do.




	C
	Country
	South Africa

	Case Name and Citation
	Claase v Information Officer of South African Airways (Pty) Ltd. (39/06) [2006] ZASCA 134.


	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Promotion of Access to Information Act

Section 50:

“ Right of access to records of private bodies  

    (1) A requester must be given access to any record of a private body if-  

       (a)     that record is required for the exercise or protection of any rights;  

       (b)     that person complies with the procedural requirements in this Act relating to a request for access to that record; and  

       (c)     access to that record is not refused in terms of any ground for refusal contemplated in Chapter 4 of this Part.  

    (2) In addition to the requirements referred to in subsection (1), when a public body, referred to in paragraph (a) or (b) (i) of the definition of 'public body' in section 1, requests access to a record of a private body for the exercise or protection of any rights, other than its rights, it must be acting in the public interest.  

    (3) A request contemplated in subsection (1) includes a request for access to a record containing personal”.
	Context

The appellant was a retired airline pilot who had been denied business class seats for a flight, in spite of having a prescribed amount of business class seats a year as a part of his retirement contract.

Position of Parties

The appellant wished to have access to the booking information to determine whether or not there had in fact been business class seats available for his flight. He planned to use the information to determine whether or not to sue for breach of contract. The respondent was refusing access on multiple grounds.

Initial Response

The appellant made a request. The respondent responded with some information, but it was not what he had requested and was not of use to him.

Appeal or Administrative Review

As it was a private request, he believed there was no internal appeal available. He made an application to the Pretoria High Court. The court a quo stated he had failed to establish a right, and that the information that had been supplied was sufficient.

Court/Decision and Finding

Access to Justice Barriers

The court expressly held that the pre-litigation costs had been unnecessary and exorbitant.


	Determining whether the applicant has sufficient interest needs to be determined according to the facts of the case. In this case, the court held the requester was seeking to exercise a contractual right as found in the ‘Regulating Agreement’ governing the conditions of retirement for SAA pilots. This, the court felt, established a right to: “two tickets in business class on any of SAA’s international routes. He has the right to make a confirmed reservation up to 90 days in advance. Within that period he may make reservations as long as there are seats available at that time. He does not have to wait until normal reservations by the public close before he may make a reservation. Once he makes a reservation, or even changes his reservation, as any member of the public is entitled to, his right to be conveyed in business class is established. I cannot accept the reasoning of the court a quo that because the appellant had a reservation for the 20th August 2004 he only had a right to be on that flight and in respect of any other flight he was correctly treated as a stand-by passenger”. Thus, after determining the scope of this right, the court held the requester need only put before the court prima facie evidence to establish that he has a right which access to records are required to exercise or protect. As such, he had placed enough prima facie evidence to show that there were seats available, which was not refuted by SAA in the papers. Next, the court had to determine whether the information was ‘required’. The release of the information would be decisive to the dispute at hand. That the information supplied they deemed to be sufficient was irrelevant – PAIA entitles the requester to access to information, and not access to sufficient information and should be in the form as requested. The court also ordered a punitive costs order against SAA to mark its displeasure.
	Case:

http://www.saflii.org/za/cases/ZASCA/2006/134.html
Additional:

http://www.bowman.co.za/LawArticles/Publications/SibergrammeCivilProcedure20of2007.pdf (on the costs issue).

	Additional Analysis

This case vitally highlighted the use of PAIA as a pre-litigation tool. As the court noted: “One of the objects of the legislation is to avoid litigation rather than propagate it”. It again highlights the need for a dedicated and independent Information Ombudsman.



	D
	Country
	South Africa

	Case Name and Citation
	Clutcho v Davis 2005 (3) SA 486 (SCA).

	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Promotion of Access to Information Act

Section 68:

“Commercial information of private body  

    (1) Subject to subsection (2), the head of a private body may refuse a request for access to a record of the body if the record-  

       (a)     contains trade secrets of the private body;  

       (b)     contains financial, commercial, scientific or technical information, other than trade secrets, of the private body, the disclosure of which would be likely to cause harm to the commercial or financial interests 

of the body;  

       (c)     contains information, the disclosure of which could reasonably be expected-  

          (i)     to put the private body at a disadvantage in contractual or other negotiations; or  

        (ii) to prejudice the body in commercial competition; or  

       (d)     is a computer program, as defined in section 1 (1) of the Copyright Act, 1978 ( Act 98 of 1978 ), owned by the private body, except insofar as it is required to give access to a record to which access is granted in terms of this Act.  

    (2) A record may not be refused in terms of subsection (1) insofar as it consists of information about the results of any product or environmental testing or other investigation supplied by the private body or the results of any such testing or investigation carried out by or on behalf of the private body and its disclosure would reveal a serious public safety or environmental risk.  

[Sub-s. (2) substituted by s. 43 of Act 42 of 2001.]  

    (3) For the purposes of subsection (2), the results of any product or environmental testing or other investigation do not include the results of preliminary testing or other investigation conducted for the purpose of developing methods of testing or other investigation.

Section 50:

“ Right of access to records of private bodies  

    (1) A requester must be given access to any record of a private body if-  

       (a)     that record is required for the exercise or protection of any rights;  

       (b)     that person complies with the procedural requirements in this Act relating to a request for access to that record; and  

       (c)     access to that record is not refused in terms of any ground for refusal contemplated in Chapter 4 of this Part.  

    (2) In addition to the requirements referred to in subsection (1), when a public body, referred to in paragraph (a) or (b) (i) of the definition of 'public body' in section 1, requests access to a record of a private body for the exercise or protection of any rights, other than its rights, it must be acting in the public interest.  

    (3) A request contemplated in subsection (1) includes a request for access to a record containing personal”.
	Context

This case involved a family business. The son (the respondent) of the business owner was removed as a director after a family disagreement. As sales of shares were being negotiated, the respondent began seeking information relating to the appellants finances.

Position of Parties

The respondent wanted access to certain records because he wished to determine the real value of his shares, which he proposed he would sell. The applicant believed access to these records would be likely to cause harm to his commercial and financial interests, as such information would assist the respondent in setting up a competitive business.

Initial Response

The information was at first refused because, as the appellant no longer wished to purchase the respondents shares, they had taken the position that the question of value was ‘no longer relevant’. 

Appeal or Administrative Review

The matter was first heard in the Cape High Court. The access to records was largely successful.

Court/Decision and Finding

The appeal succeeded and thus access to the information was refused.

Access to Justice Barriers

None.
	In order to determine whether a private request can be made in terms of section 50, it must first be established which right is being asserted. On the facts before the court it was determined that the right in question was the right as shareholder to value his shareholding in order to fix an appropriate selling price. Further, the scope of the expression ‘required for the exercise or protection of any . . . rights’ must be determined, as the right under section 50 is expressly not untrammelled. In so viewing, the court decided that: “Information can only be required for the exercise or protection of a right if it will be of assistance in the exercise or protection of the right. It follows that, in order to make out a case for access to information in terms of s 32, an applicant has to state what the right is that he wishes to exercise or protect, what the information is which is required and how that information would assist him in exercising or protecting that right”.
Further, ‘assist’ cannot be interpreted as a ‘necessity’. The standard is below that. However, the Court held that the evidence advanced in this case failed to lay a foundation for request for accounting books.  The hint of impropriety was not enough.  In principle and on appropriate facts, such a request could be granted according to a test of “substantial advantage or element of need”. The court noted that the Companies Act did not afford the respondent the right of inspection or right to information which he sought through his request. Further, the respondent’s complaints were not of a serious nature and no detailed criticism of the auditors was advanced. The court also believed he hadn’t been clear enough in explaining what he needed the records for. The respondent was therefore seen to have failed to show that the access which he sought was required for the exercise or protection of the rights which he asserted. 

	Case:

http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZASCA/2005/16.html&query=clutchco%20v%20davis
Additional:

http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=7&ved=0CEsQFjAG&url=http%3A%2F%2Fwww.africafoicentre.org%2Findex.php%3Foption%3Dcom_docman%26task%3Ddoc_download%26gid%3D61%26Itemid%3D572&ei=R-dhT4LZDce1hAforuS8CA&usg=AFQjCNGgjj0QHOm6PxgcG2HEBYQqzxp1yQ

	Additional Analysis

This case was one of the first full articulations of the scope of the private request. As such, it acts as an important reference point in international law. AT the time the SA Constitution was passed, the right of access to information of private bodies. However, many of the new ATI laws passed in the past few years have extended such a right – and this case can serve as an important first reference point. However, the case is somewhat restrictive. This is probably die  to the ‘exceptional’ nature at the time of the extension of the right to private entities, but also possible as a result of the commercial context of the dispute.




	E
	Country
	South Africa

	Case Name and Citation
	Mittalsteel South Africa Limited v Hlatshwayo [2007] 1 All SA 1 (SCA).

	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Constitution of the Republic of South Africa

* Section 32 of the Constitution:

“(1) Everyone has the right of access to -

(a) any information held by the state; and

(b) any information that is held by another person and that is required for the exercise and protection of any rights.

(2) National legislation must be enacted to give effect to this right, and may provide for reasonable measures to alleviate the administrative and financial burden on the state.”

* Section 239:

An 'organ of State' in terms of the definition in s 239 means:

“(a) any department of state or administration in the national, provincial or local sphere of government; or

(b) any other functionary or institution -

(i) exercising a power or performing a function in terms of the Constitution or a provincial constitution; or

(ii) exercising a public power or performing a public function in terms of any legislation, but does not include a court or a judicial officer.”

Promotion of Access to Information Act 2 of 2000

*Section 1 (definition of public body):

'(a) any department of state or administration in the national or provincial sphere of government or any municipality in the local sphere of government; or

(b) any other functionary or institution when -

(i) exercising a power or performing a function in terms of the Constitution or a provincial constitution; or

(ii) exercising a public power or performing a public function in terms of any legislation.'

* Section 8:

“Part applicable when performing functions as public or private body.—(1)  For the purposes of this Act, a public body referred to in paragraph (b) (ii) of the definition of “public body” in section 1, or a private body—

(a) may be either a public body or a private body in relation to a record of that body; and

(b) may in one instance be a public body and in another instance be a private body, depending on whether that record relates to the exercise of a power or performance of a function as a public body or as a private body.

(2)  A request for access to a record held for the purpose or with regard to the exercise of a power or the performance of a function—

(a) as a public body, must be made in terms of section 11; or

(b) as a private body, must be made in terms of section 50.

(3)  The provisions of Parts 1, 2, 4, 5, 6 and 7 apply to a request for access to a record that relates to a power or function exercised or performed as a public body.

(4) The provisions of Parts 1, 3, 4, 5, 6 and 7 apply to a request for access to a record that relates to a power or function exercised or performed as a private body.”

* Section 11:

“ Right of access to records of public bodies.—(1)  A requester must be given access to a record of a public body if—

(a) that requester complies with all the procedural requirements in this Act relating to a request for access to that record; and

(b) access to that record is not refused in terms of any ground for refusal contemplated in Chapter 4 of this Part.

(2)  A request contemplated in subsection (1) includes a request for access to a record containing personal information about the requester.

(3)  A requester’s right of access contemplated in subsection (1) is, subject to this Act, not affected by—

(a) any reasons the requester gives for requesting access; or

(b) the information officer’s belief as to what the requester’s reasons are for requesting access.”

Promotion of Administrative Justice Act 3 of 2000

Definitions in s 1 is that of 'administrative action' which means”

“ . . . any decision taken, or any failure to take a decision, by-

(a) an organ of state, when-

(i) exercising a power in terms of the Constitution or a provincial constitution; or

(ii) exercising a public power or performing a public function in terms of any legislation; or

(b) a natural or juristic person, other than an organ of state, when exercising a public power or performing a public function in terms of an empowering provision, which adversely affects the rights of any person and which has a direct, external legal effect, but does not include. . .”.


	Context

Mr Hlatshwayo, a student, sought to obtain information in regard to labour relations at the formerly-named Iscor, from 1965-1973 in order to supplement his research for his Industrial Psychology thesis. 

Position of Parties

The core question brought for review by Mittalsteel steel was whether they, at the relevant time and in creating the requested documents, were a ‘public body’ as that term is to be understood in PAIA.
Initial Response

A request was made, but only some documents were released.
Appeal or Administrative Review

The Appellant sought to have the order made by the Pretoria High Court releasing the documents overturned.

Court/Decision and Finding

The appeal of Mittalsteel was dismissed with costs.

Access to Justice Barriers

The requester had to utilise the assistance of the Open Democracy Advice Centre in order to pursue the case in court.


	The records were produced in the usual production of business of the steel producer. The judge held that any interpretation of the meaning of ‘an organ of state’ in PAIA must correspond to the general principles of administrative law, as derived both from PAJA and the case law.  Interpreting this together the court held that the test to be adopted by the court to decide whether an entity constitutes a public body is whether it is controlled by the state (the ‘control test’). The control test was seen to be useful in a situation where it was necessary to determine whether functions, which by their nature might well be private functions, were performed under the control of the State and were thereby turned into public functions instead. This converted a body like a trading entity, normally a private body, into a public body for the time and to the extent that it carried out public functions. However, the judge also cautioned that the control test might not be appropriate in all circumstances - for example where a private body performed a public function without being subject to State control. Applying the control test, the appellant had been a ‘public body’ when it exercised the functions in respect of which the respondent requested records.

	Case:

http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZASCA/2006/93.html&query=mittalsteel
Additional:

http://www.legalbrief.co.za/article.php?story=200608311809010
http://right2info.org/scope-of-bodies-covered-by-access-to-information/private-bodies-that-have-a-public-character

	Additional Analysis

This judgment was important, as it aligned PAIA with previous administrative law rulings. Further, it articulated that when looking to whether or not an entity is public, it is vital to consider the function it performed when creating the records. It is more advisable to (such as through the control test) observe the general functions being performed, rather than trying to determine what kind of function was being performed in the particular creation of the records, as this would potentially complicate decision-making by a court unnecessarily.



	F
	Country
	South Africa

	Case Name and Citation
	The President and Others v M & G [2010] ZAGPHC 43.

	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Promotion of Access to Information Act

Section 78(2):

(2) A requester-  

(a) that has been unsuccessful in an internal appeal to the relevant authority of a public body; 

(b) aggrieved by a decision of the relevant authority of a public body to 

disallow the late lodging of an internal appeal in terms of section 75 (2);  

(c) aggrieved by a decision of the information officer of a public body 

referred to in paragraph (b) of the definition of 'public body' in section 1-  

(i) to refuse a request for access; or  

(ii) taken in terms of section 22, 26 (1) or 29 (3); or  

(d)     aggrieved by a decision of the head of a private body-  

          (i)     to refuse a request for access; or  

          (ii)     taken in terms of section 54, 57 (1) or 60,

may, by way of an application, within 30 days apply to a court for appropriate relief in terms of section 82.”

Section 41(1)(b):

“Defence, security and international relations of Republic  

    (1) The information officer of a public body may refuse a request for access to a record of the body if its disclosure-  

. . . .

       (b)     would reveal information-  

          (i) supplied in confidence by or on behalf of another state or an international organisation;  

          (ii) supplied by or on behalf of the Republic to another state or an international organisation in terms of an arrangement or international agreement, contemplated in section 231 of the Constitution, with that state or organisation which requires the information to be held in confidence; or  

          (iii)     required to be held in confidence by an international agreement or customary international law contemplated in section 231 or 232, respectively, of the Constitution.”  

Section 44(1)(a):

  “(1) Subject to subsections (3) and (4), the information officer of a public body may refuse a request for access to a record of the body-  

       (a)     if the record contains-  

          (i)    an opinion, advice, report or recommendation obtained or 

                  prepared; or  

          (ii)   an account of a consultation, discussion or deliberation that has occurred, including, but not limited to, minutes of a meeting, for the purpose of assisting to formulate a policy or take a decision in the 

exercise of a power or performance of a duty conferred or imposed by law.”
	Context

The M&G newspaper was seeking access to the Khampepe-Moseneke Report on violence during the Zimbabwe elections.

Position of Parties
The M&G wanted a copy of the report, which the respondent which the Appellant (the President) was refusing on the basis of either:

b) the record constituted a cabinet record, or

c) the information was released by a foreign government on the understanding of confidentiality, or

d) the record contained information which was being used to formulate policy.

Initial Response

· The request was refused, as was the internal appeal.

Appeal or Administrative Review

The court a quo had ordered the release of the report. The appeal court dismissed the subsequent appeal.

Court/Decision and Finding

The appeal was dismissed.

Access to Justice Barriers

If information officers fail to give adequate reasons it makes it difficult for an applicant to determine their prospects of success for a court action.

Note too the Constitutional Court judgment proceeding after which has continued delays in access to justice for the M&G. 


	The court noted that the proceedings envisioned under section 78(2) are not review proceedings, but rather original proceedings. As such the rules of evidence in relation to civil proceedings apply. The ‘refuser’ bears the onus of proving that the refusal to release is justified. The judgment restated the imperative on public bodies to properly justify refusals to a request. As Nugent stated: "[t]he Act requires a court to be satisfied that secrecy is justified and that calls for a proper evidential basis to justify the secrecy." The judgment notes that not only do PAIA cases require public bodies to follow normal rules of evidence but that the nature of PAIA requests, and the fact that the refuser is usually holding peculiar knowledge about the content of the information in question, means affidavits supporting refusal of access need to be more closely scrutinised than would otherwise be usual. However, this case has been remitted back to the SCA for decision after a subsequent Constitutional Court appeal.
	Case:

Additional:

http://www.saha.org.za/news/2010/December/saha_welcomes_supreme_court_of_appeal_judgment.htm

	Additional Analysis

The judgment marks a reiteration by the courts as to the value of information; both for what it means for empowering individuals, but also for how it progresses our government away from the previous legacy of secrecy. Most importantly however, it provides substantive content as to determining the level of justification required when utilising exemption clauses, as understood within the democratic culture of justification. However, it must be noted that this case has not been finalised and there is a superior decision by the Constitutional Court on the matter.



	G
	Country
	South Africa

	Case Name and Citation
	M & G Limited v the President and Others [2011] ZACC 32.

	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Promotion of Access to Information Act

Section 78(2):

(2) A requester-  

(a) that has been unsuccessful in an internal appeal to the relevant authority of a public body; 

(b) aggrieved by a decision of the relevant authority of a public body to 

disallow the late lodging of an internal appeal in terms of section 75 (2);  

(c) aggrieved by a decision of the information officer of a public body 

referred to in paragraph (b) of the definition of 'public body' in section 1-  

(iii) to refuse a request for access; or  

(iv) taken in terms of section 22, 26 (1) or 29 (3); or  

(d)     aggrieved by a decision of the head of a private body-  

          (i)     to refuse a request for access; or  

          (ii)     taken in terms of section 54, 57 (1) or 60,

may, by way of an application, within 30 days apply to a court for appropriate relief in terms of section 82.”

Section 41(1)(b):

“Defence, security and international relations of Republic  

    (1) The information officer of a public body may refuse a request for access to a record of the body if its disclosure-  

. . . .

       (b)     would reveal information-  

          (i) supplied in confidence by or on behalf of another state or an international organisation;  

          (ii) supplied by or on behalf of the Republic to another state or an international organisation in terms of an arrangement or international agreement, contemplated in section 231 of the Constitution, with that state or organisation which requires the information to be held in confidence; or  

          (iii)     required to be held in confidence by an international agreement or customary international law contemplated in section 231 or 232, respectively, of the Constitution.”  

Section 44(1)(a):

  “(1) Subject to subsections (3) and (4), the information officer of a public body may refuse a request for access to a record of the body-  

       (a)     if the record contains-  

          (i)    an opinion, advice, report or recommendation obtained or 

                  prepared; or  

          (ii)   an account of a consultation, discussion or deliberation that has occurred, including, but not limited to, minutes of a meeting, for the purpose of assisting to formulate a policy or take a decision in the 

exercise of a power or performance of a duty conferred or imposed by law.”

Section 80

“Disclosure of records to, and non-disclosure by, court  

    (1) Despite this Act and any other law, any court hearing an application, or an appeal against a decision on that application, may examine any record of a public or private body to which this Act applies, and no such record may be withheld from the court on any grounds.  

    (2) Any court contemplated in subsection (1) may not disclose to any person, including the parties to the proceedings concerned, other than the public or private body referred to in subsection (1)-  

       (a) any record of a public or private body which, on a request for access, may or must be refused in terms of this Act; or  

       (b) if the information officer of a public body, or the relevant authority of that body on internal appeal, in refusing to grant access to a record in terms of section 39 (3) or 41 (4), refuses to confirm or deny the existence or non-existence of the record, any information as to whether the record exists.  

    (3) Any court contemplated in subsection (1) may-  

       (a)     receive representations ex parte ;  

       (b)     conduct hearings in camera; and  

       (c)     prohibit the publication of such information in relation to the 

proceedings as the court determines, including information in relation to the parties to the proceedings and the contents of orders made by the court in the proceedings”.

Section 25(3)(b)

Section 75(5)(b)


	Context

The M&G newspaper was seeking access to the Khampepe-Moseneke Report on violence during the Zimbabwe elections.

Position of Parties
The M&G wanted a copy of the report, which the respondent which the Appellant (the President) was refusing on the basis of either:

e) the record constituted a cabinet record, or

f) the information was released by a foreign government on the understanding of confidentiality, or

g) the record contained information which was being used to formulate policy.

Initial Response

· The request was refused, as was the internal appeal.

Appeal or Administrative Review

The court a quo had ordered the release of the report. The appeal court dismissed the subsequent appeal.

Court/Decision and Finding

The case was remitted to the High Court.

Access to Justice Barriers

If information officers fail to give adequate reasons it makes it difficult for an applicant to determine their prospects of success for a court action.

Further, the failure of the Constitutional Court to take a final decision has delayed justice even further.
	The court held that – on the papers – two issues were at hand:

(i) How the state can discharge the burden of justifying a refusal, and

(ii) Whether section 80 could be utilised to call for additional evidence.

The court held that a courts role of review was not as limited as appears to have been asserted by the High Court, and allows for de novo review of the decision.

The court noted that ultimately the question as to whether the information put forward is sufficient to place the record of the exemption claimed must be determined by the nature of the exemption. Section 80 should be used sparingly (it allows for a ‘judicial peek’ at the records), but such an exercise of discretion should be utilised when there is a potential for injustice as a result of the unique constraints in an ATI dispute. The test to be utilised is whether it is in the interests of justice to do so. Largely because the state was claiming its “hands were tied” in regard to justifying the request, the CC believed the High Court should have invoked section 80 in order to deal with the claim of “non-severability” of the protected information that the M & G could not effectively challenge due to their being presented from viewing the information.
	Case:

http://www.saflii.org/za/cases/ZACC/2011/32.html
Additional:

http://www.law24.com/legal-blogs/Inherent-powers-of-High-Courts.html?blogger=Saber+Ahmed+Jazbhay

	Additional Analysis

The judgment marks a reiteration by the courts on the value of information; both for what it means for empowering individuals, but also for how it progresses our government away from the previous legacy of secrecy. An issue relating to this judgement is that the decision –whether correct or not – has created yet another lengthy delay in the crusade by the M & G to view this document (a document that was created in 2002). The judgment expands on the inherent powers of the High Court, but in so doing essentially places the onus on the Court to perform the decision-making that the state entity is required to do in terms of the Act. It in this sense supports the ongoing failures of the state to make the decision prior to litigation, though providing the court with an effective mechanism for settling the disputes while there. The judgment is good in that it provides substance to the rights of the courts in terms of section 80, but in so doing

delays even further access to justice by unnecessarily prolonging procedures by allowing for this additional form of discovery. However, if an independent Information Commission is developed and expanded upon, this will be less problematic.




	H     Country
	South Africa

	       Case Name and Citation
	Transnet Ltd and Another v SA Metal Machinery Co (PTY) Ltd 2006 (6) SA 285 (SCA).

	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Constitution of the Republic of South Africa

* Section 32 of the Constitution:

“(1) Everyone has the right of access to -

(a) any information held by the state; and

(b) any information that is held by another person and that is required for the exercise and protection of any rights.

(2) National legislation must be enacted to give effect to this right, and may provide for reasonable measures to alleviate the administrative and financial burden on the state.”

Promotion of Access to Information Act

* Section 9 (the objects) [only those subsections selected by court]:

‘(a) to give effect to the constitutional right of access to –
(i) any information held by the State ...
(b) to give effect to that right – 
(i) subject to justifiable limitations, including, but not limited to, limitations aimed at the reasonable protection of privacy, commercial confidentiality and effective, efficient and good governance ...
(c) ...
(d) ...
(e) generally, to promote transparency, accountability and effective governance of all public ... bodies by including, but not limited to, empowering ... everyone – 
(i) to understand their rights in terms of this Act in order to exercise their rights in relation to public ... bodies;
(ii) ...
(iii) to effectively scrutinise ... decision-making by public bodies that affects their rights.”

Section 36:

“(1) Subject to subsection (2), the information officer of a public body must refuse a request for access to a record of the body if the record  contains—

(a) trade secrets of a third party;

(b) financial, commercial, scientific or technical information, other than trade secrets, of a third party, the disclosure of which would be likely to cause harm to the commercial or financial interests of that third party; or

(c) information supplied in confidence by a third party the disclosure of which could reasonably be expected-

(i)  to put that third party at a disadvantage in contractual or other negotiations; or

                 (ii) to prejudice that third party in commercial competition.

(2) A record may “not be refused in terms of subsection (1) insofar as it consists of information— 

(a) already publicly available;

(b) about a third party who has consented in terms of section or otherwise in writing to its disclosure to the requester concerned; or

(c) about the results of any product or environmental testing or other investigation supplied by, earned out by or on behalf of a third party and its disclosure would reveal a serious public safety or environmental risk.

(3) For the purposes of subsection (2)(c), the results of any product or environmental testing or other investigation do not include the results of preliminary testing or other investigation conducted for the purpose of developing methods of testing or other investigation.”

Section 37:

“(1) Subject to subsection (2), the information officer of a public  body—

(a) must refuse a request for access to a record of the body if the disclosure of the record would constitute an action for breach of a duty of confidence owed to a third party in terms of an agreement; or

(b) may refuse a request for access to a record of the body if the record consists of information that was supplied in confidence by a third  party—

(i) the disclosure of which could reasonably be expected to prejudice the future supply of similar information, or information from the same 

source; and

(ii) if it is in the public interest that similar information, or information from the same source, should continue to be supplied.

(2) A record may not be refused in terms of subsection (1) insofar as it consists of information—

(a) already publicly available; or

(b) about the third party concerned that has consented in terms of section or otherwise in writing to its disclosure to the requester concerned.”
	Context

The respondent had made an unsuccessful tender application to the appellant for a removal of waste contract. It sought the tender documents of the winning company. 

Position of Parties

The respondent wished to see a copy of the tender documents submitted by the winning company, Inter Waste. The appellant refused access on the basis document sought contained information comprising trade secrets or financial, commercial, scientific or technical information, unless more details were provided. The appellant then made some the tender document available to the respondent but deleted the rates at which certain work was to be performed. It justified the deletion on the ground that the information would have enhanced the respondent's ability to compete with the second appellant for a new contract in 2005, and also caused harm to the second appellant as envisaged in s 36(1)(c) of the Act.
Initial Response
· The Appellant first refused access.

· It then granted access, but with information redacted from the pricing schedule.

· The court a quo ordered the un-redacted release of the schedule.

Appeal or Administrative Review

The Appellant was seeking in this court to have the decision of the court a quo (in releasing the documents under contention) overturned.

Court/Decision and Finding

The Appeal by Transnet was dismissed with costs.

Access to Justice Barriers

None.


	In this case, the Supreme Court of Appeal delivered another progressive decision on the extent of an exemption while noting that an PAIA case is not a limited form of review such as in PAJA, but is rather a typical motion proceeding.  The basic position was that allowing SA Metal to see the schedules would allow them to benefit from the fruits of Interwaste’s research. The Court held that the confidentiality clause in the tender at issue does not carry through after award of tender as a matter of interpreting PAIA s 37(1)(a).  Further, the Court held that the pricing schedule used in the submitted tender would not probably cause harm in terms of PAIA s 36 (1)(c)). Importantly, this was based on the basic assertion that: “To my mind the overriding consideration here is that the appellant, being an organ of State, is bound by a constitutional obligation to conduct its operations transparently and accountably.”
	Case:

http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZASCA/2005/113.html&query=transnet%20SA%20metal
Additional:

http://uir.unisa.ac.za/bitstream/handle/10500/3848/thesis%20le%20roux_pdf.pdf?sequence=1

	Additional Analysis

This case is important as it involves the release of tender documents. If ATI law is to be utilised as a tool for greater accountability, it must be able to provide transparency in regard to tender documentation, particularly within the South African context, After all, the Special Investigating Unit estimated that a quarter of state procurement funding is lost through overpayment and corruption (which constitutes around R30 billion). Importantly, the court was able to show the simplicity of the process: if a requester complies with the procedural requirements for a request, and none of the limited exemption grounds are applicable, a state entity must give access without reference to the reasons for the requester seeking access. Moe courts need to emphasise the applicability of section 11(3), as too many information and deputy information officers of public entities try and extort from requesters justifications for why they are requesting the information, even though this should not be relevant.
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	Country
	South Africa

	Case Name and Citation
	Trustees for the timebeing of the Biowatch Trust v Registrar Genetic Resources and Others [2005] ZAGPHC 135.



	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Constitution of the Republic of South Africa

* Section 32 of the Constitution:

“(1) Everyone has the right of access to -

(a) any information held by the state; and

(b) any information that is held by another person and that is required for the exercise and protection of any rights.

(2) National legislation must be enacted to give effect to this right, and may provide for reasonable measures to alleviate the administrative and financial burden on the state.”

Section 36:

“ (1) The rights in the Bill of Rights may be limited only in terms of law of general application to the extent that the limitation is reasonable and justifiable in an open and democratic society based on human dignity, equality and freedom, taking into account all relevant factors, including-

a. the nature of the right;

b. the importance of the purpose of the limitation;

c. the nature and extent of the limitation;

d. the relation between the limitation and its purpose; and

e. less restrictive means to achieve the purpose.

(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any right entrenched in the Bill of Rights”.
Genetically Modified Organisms Act

Section 18:

Confidentiality
18. (1) No person shall disclose any information acquired by him or her through the exercise of his or her powers or the performance of his or her duties in terms of this Act, except-

a. in so far as it is necessary for the proper application of the provisions of this Act;

b. for the purposes of any legal proceedings under this Act;

c. when ordered to do so by any competent court; or

d. if he or she is authorised to do so by the Minister.

2. The Council shall decide, after consultation with the applicant, which information will be kept confidential and shall inform the applicant of its decision: Provided that the following information shall not be kept confidential-

a. the description of the genetically modified organisms, the name and address of the applicant, and the purpose of the contained use or release and the location of use;

b. the methods and plans for the monitoring of the genetically modified organisms and for emergency measures in the case of an accident; and

c. the evaluation of foreseeable impacts, in particular any pathogenic or ecologically disruptive impacts.

3. Notwithstanding the provisions of subsection (2), the Council may after consultation with the applicant and if the Council is satisfied on the grounds of information furnished by the applicant that certain information should be withheld in order to protect the intellectual property of the applicant, withhold such information for the period needed to protect such rights.

4. If, for whatever reasons, the applicant withdraws an application, any party who has knowledge of the details of the application must respect the confidentiality of the information supplied.
Section 19:

“Appeals
(1) A person who feels aggrieved by any decision or action taken by the Council, the registrar or an inspector in terms of this Act may, within the period and in the manner prescribed and upon the payment of the prescribed fee, appeal against such decision or action to the Minister, who shall appoint an appeal board for the purpose of the appeal concerned.

2. (a) An appeal board shall consist of the person or persons who, in the opinion of the Minister, has or have expert knowledge and who is or are otherwise suitable to decide on the issues of the appeal concerned.

b. If an appeal board consisting of more than one person is appointed. The Minister shall designate one of the members as chairperson of that appeal board.

c. A person appointed under paragraph (a), shall recuse himself or herself as a member of the appeal board if he or she has any direct or indirect interest in the subject matter of the appeal or if, for any other reason, there is or there is likely to be a conflict of interests as a result of his or her participation in the proceedings of the appeal board.

3. There may be paid to a member of an appeal board who is not in the full-time employment of the State, from money appropriated by Parliament for such purpose, such remuneration or allowances as the Minister, with the concurrence of the Minister of Finance, may determine.

4. An appeal board may-

a. confirm, set aside or amend the decision or action concerned which is the subject of the appeal;

b. refer the relevant matter back to the registrar for reconsideration by the Council; or

c. make such other order as it may deem fit.

5. If a decision or action which is the subject of an appeal-

a. is set aside, the fee referred to in subsection (1) shall be refunded to the appellant concerned; or

b. is amended, such portion of the fee referred to in subsection (1) as the appeal board concerned may determine, shall be refunded to the appellant.

6. The decision of an appeal board, together with the reasons therefore, shall be reduced to writing, and copies thereof shall be furnished to the Minister, whereupon the Minister may take such further action as he or she may deem necessary.”
National Environmental Management Act

Section 31

“Access to environmental information and protection of whistleblowers.

(1)  Access to information held by the State is governed by the statute contemplated under section 32 (2) of the Constitution: Provided that pending the promulgation of such statute, the following provisions shall apply:
a. every person is entitled to have access to information held by the State and organs of state which relates to the implementation of this Act and any other law affecting the environment, and to the state of the environment and actual and future threats to the environment, including any emissions to water, air or soil and the production, handling, transportation, treatment, storage and disposal of hazardous waste and substances;
b. organs of state are entitled to have access to information relating to the state of the environment and actual and future threats to the environment, including any emissions to water, air or soil and the production, handling, transportation, treatment, storage and disposal of hazardous waste held by any person where that information is necessary to enable such organs of state to carry out their duties in terms of the provisions of this Act or any other law concerned with the protection of the environment or the use of natural resources;
c. a request for information contemplated in paragraph (a) can be refused only:
i. if the request is manifestly unreasonable or formulated in too general a manner;
ii. if the public order or national security would be negatively affected by the supply of the information; or
iii. for the reasonable protection of commercially confidential information;
iv. if the granting of information endangers or further endangers the protection of the environment; and
v. for the reasonable protection of personal privacy.”

	Context

Biowatch were applying for access to information in a campaign to monitor the risks of genetically modified organisms (GMOs) – the information sought was from a state entity, but included information on a private GMO company, Monsanto. 

Position of Parties

Biowatch made a request for certain GMO information on four separate occasions. The respondent raised, in court, Biowatch’s failure to comply with PAIA and the internal remedies; that the information constitutes confidential commercial information; that Biowatch had failed to properly describe the information sought and that the remedy sought would not constitute appropriate relief.

Initial Response

The respondent only partially responded to two of the requests and the other two were merely ignored.

Appeal or Administrative Review

The request was not subjected to an internal appeal.

Court/Decision and Finding

The relief sought by the applicant was, in large part, granted and release ordered.

Access to Justice Barriers

The negative cost order made creates a chilling effect on PAIA litigation.
	These requests were originally made prior to the promulgation of PAIA. The court held that – in the hiatus period which preceded the passing of PAIA – section 32 was to be applied directly. This is because there is a common law presumption against the retrospectivity of legislation. As such, it had to be answered whether the provisions of section 18 of the GMO Act and section 31(1) of NEMA constituted permissible limitations on the right of access to information in section 32(1)(a) of the Constitution. As far as section 31(1) of NEMA is concerned, its provisions ceased to apply the moment PAIA was promulgated. For that reason alone section 31 of NEMA per se cannot constitute a permissible limitation on any of Biowatch’s requests for information or to the application in the present proceedings. The attempt by Biowatch to rely on section 31 of NEMA was event misplaced. There are exceptions to section 18, which includes the power of the court to order release. The failure to utilise the internal remedies available under the GMO Act (section 19) were also not fatal to the application, as it is not a necessary requirement before court relief can be sought. The main opposition relied upon was due to commercial confidentiality. In this regard, the court made an itemised assessment on all information sought and discovered (on the case specific examination) that little information should be protected. Biowatch was thus seen to have established that it has a clear right to some of the information to which access was requested; that the Registrar’s failure to grant it access to such information as it was legally entitled to, constituted a continued infringement of Biowatch’s rights under section 32(1)(a) of the Constitution; that Biowatch had no alternative remedy to enforce its rights; that Biowatch should not have been non-suited for the inept manner in which the information was sought in its fourth request, as well as in its notice of motion; and that the Registrar would be entitled to refuse access to certain records, or parts thereof, in terms of the grounds for refusal contained in Chapter 4 of Part 2 of PAIA. However, they were largely successful.
	Case:

http://www.saflii.org/za/cases/ZAGPHC/2005/135.html
Additional:

	Additional Analysis

This serves as one of the only demonstrations of direct reliance on section 32, which was necessary in this case as the original application proceeded the full promulgation of PAIA. It also importantly acknowledges that, since the promulgation of PAIA the access to information provisions contained in NEMA have ceased to be relevant. However, the judge in this case made an unprecedented negative costs order against Biowatch in spite of the pursuit of litigation in the public interest, which it had stood, may have had a devastating chilling effect on public interest litigation generally. The costs order (alone) was subject to review by the Constitutional Court, and overturned.
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	Country
	South Africa

	Case Name and Citation
	Biowatch Trust v Registrar Genetic Resources and Others (CCT 80/08) [2009] ZACC 14.

	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Constitution of the Republic of South Africa

Section 9(1):

“Everyone is equal before the law and has the right to equal protection and benefit of the law.”

Affordable Medicines case:

In Affordable Medicines this Court held that as a general rule in constitutional litigation, an unsuccessful litigant in proceedings against the state ought not to be ordered to pay costs. In that matter a body representing medical practitioners challenged certain aspects of a licensing scheme introduced by the government to control the dispensing of medicines. Ngcobo J said the following:

“The award of costs is a matter which is within the discretion of the Court considering the issue of costs. It is a discretion that must be exercised judicially having regard to all the relevant considerations. One such consideration is the general rule in constitutional litigation that an unsuccessful litigant ought not to be ordered to pay costs. The rationale for this rule is that an award of costs might have a chilling effect on the litigants who might wish to vindicate their constitutional rights. But this is not an inflexible rule. There may be circumstances that justify departure from this rule such as where the litigation is frivolous or vexatious. There may be conduct on the part of the litigant that deserves censure by the Court which may influence the Court to order an unsuccessful litigant to pay costs. The ultimate goal is to do that which is just having regard to the facts and the circumstances of the case. In Motsepe v Commissioner for Inland Revenue this Court articulated the rule as follows:

[O]ne should be cautious in awarding costs against litigants who seek to enforce their constitutional right against the State, particularly, where the constitutionality of the statutory provision is attacked, lest such orders have an unduly inhibiting or ‘chilling’ effect on other potential litigants in this category. This cautious approach cannot, however, be allowed to develop into an inflexible rule so that litigants are induced into believing that they are free to challenge the constitutionality of statutory provisions in this Court, no matter how spurious the grounds for doing so may be or how remote the possibility that this Court will grant them access. This can neither be in the interest of the administration of justice nor fair to those who are forced to oppose such attacks.”
	Context

In the original application, a NGO applying for access to information in a campaign to monitor the risks of genetically modified organisms (GMOs) was ordered to pay hefty courts costs.  

Position of Parties

Biowatch, the applicant in this court, sought to have two negative cost orders that had been awarded against them set aside.

Initial Response

The original request for information had been refused, but this refusal was largely overturned on first appeal.

Appeal or Administrative Review

Prior to the Constitutional Court, the merits of the case were presented before the High Court and Supreme Court of Appeal. The costs order of the SCA was then appealed the High Court, and then direct leave appeal was sought to the Constitutional Court.

Court/Decision and Finding

The Constitutional Court handed down a definitive ruling to ensure that the threat of negative costs awards would not serve as an instrument to discourage public interest litigation
Access to Justice Barriers

The award of costs can have a prohibitive effect on access to justice and create a chilling effect on the institution of PAIA actions.
	The final decision made was on court costs alone (although earlier judgments reveal interesting information on the direct application of section 32). The starting point for investigation into costs should be the issue at hand (and not the identity of the parties concerned), as the primary consideration in constitutional litigation must be the way in which a costs order would hinder or promote the advancement of constitutional justice. The omission of consideration of the constitutional dimension in the costs awards entitled the CC to reconsider the costs order. In so doing, on the decision to not order the state to bear Biowatch’s costs, the court held that the lack of precision in the pre-litigation requests for information could well have called for comment from the High Court, but in reality it appears to have had relatively little significance for the manner in which the case was ultimately determined. Further, the Applicant achieved a substantial degree of success. Whatever ineptitude there might have been in the manner in which the requests were framed fell far short of the kind of misconduct that would have justified the Court in refusing to follow the general rule, namely that, where an applicant succeeds substantially in a constitutional suit against the government, the government should pay the applicant’s costs. Thus, the CC believed the High Court had significantly erred (particularly when it considered that the State had sought to frustrate public interest proceedings on purely technical, and not substantive, grounds). The state was ordered to pay Biowatch’s costs in the High Court.

On the costs order in favour of Monsanto which Biowatch were ordered to bear, the court held that is was the state’s failure to make a decision on the release of information that in the end compelled Monsanto to come to court. As such the court concluded that the general point of departure in a matter where the state is shown to have failed to fulfil its constitutional and statutory obligations, and where different private parties are affected, should be as follows: the state should bear the costs of litigants who have been successful against it, and ordinarily there should be no costs orders against any private litigants who have become involved. “This approach locates the risk for costs at the correct door - at the end of the day, it was the state that had control over its conduct”. The state was thus ordered to bear Monsanto’s costs as well.

	Case:

http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZACC/2009/14.html&query=biowatch
Additional:

http://www.1cor.com/1315/?form_1155.replyids=1373
https://www.judicialview.com/21/Civil_Remedies/Reflections-on-the-Biowatch-Dispute-Reviewing-the-Fundamental-Rules-on-Costs-in-the-Light-of-the-Needs-of-Constitutional-And-Or-Public-Interest-Litigation/11/9161

	Additional Analysis

This Constitutional Court judgment dealt largely with the procedural issue of costs and costs in regard to public interest litigation, generally. It has been heralded as a vital judgment as it provides a consolidated means for determining costs in a way that well prevent the chilling effect on public interest litigation.
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	South Africa

	Case Name and Citation
	Unitas v van Wyk 2006 (4) SA 436 (SCA).

	

	Legal Basis/Relevant Norm & Citation
	Facts of the Case
	Rationale for Court Decision
	Resources

	Promotion of Access to Information Act

Section 50

“(1) A requester must be given access to any record of a private body if-(a) that record is required for the exercise or protection of any rights;

(b) that person complies with the procedural requirements in this Act relating to a request for access to that record; and

(c) access to that record is not refused in terms of any ground for refusal contemplated in Chapter 4 of this Part.

(2) In addition to the requirements referred to in subsection (1), when public body referred to in paragraph (a) or (b)(i) of the definition of “public body” in section 1, requests access to a record of a private body for the exercise or protection of any rights, other than its rights, it must be acting in the public interest. 

(3) A request contemplated in subsection (1) includes a request for access to a record containing personal information about the requester or the person on whose behalf the request is made.”
	Context

A widow made a request for access to information from a private hospital which detailed the care that had been provided to her deceased husband. Though several types of records had been requested, the main information sought was a report written by one Dr Naude on the involvement of certain nurses.

Position of Parties

The first respondent believed that the death of her husband was caused by negligence on the part of the hospital, and was seeking information to support a potential civil action.

The Appellant, Unitas, opposed the application as it did not believe the information to be necessary for the exercise of her rights.

Initial Response

· The Appellant refused access on multiple grounds, including that the records contained personal information in regard to certain of the nursing staff.

Appeal or Administrative Review

The court a quo ordered against Unitas (the Appellant) and demanded the release of the report.

Court/Decision and Finding

In a split decision affirming the Clutcho v Davis standard of “substantial advantage or element of need”, the Court made a distinction between “useful and relevant” for the exercise or protection of rights and “essential or necessary”.  The latter was required.  Thus, ‘of assistance’ is a necessary though not sufficient requirement for satisfaction of the PAIA s 50 standard.

Access to Justice Barriers

As the dissenting judgment itself noted: ““Litigation involves massive costs, time, personnel, effort and risks. Where access to a document can assist in avoiding the initiation of litigation, or opposition to it, the objects of the statute suggest that access should be granted.”  
	The court held that attempting to determine the scope of section 50 must depend on the facts of each case, rather than being prescribed in abstract. 

The court noted that PAIA is not intended to interfere with the discovery process sin court proceedings, and thus in this case she essentially was seeking a right to pre-action discovery – which should only be allowed as an exception, rather than as a rule. Ion the facts, the court held that Mrs Van Wyk had failed to show on the papers that the information would be of assistance to her (as she already had access to much information on her husband’s treatment).
	Case:

http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZASCA/2006/34.html&query=unitas%20v%20van%20wyk
Additional:

http://www.ens.co.za/news/news_article.asp?iID=303&iType=1

	Additional Analysis

There has developed a distinct body of law dealing with the requirements for a request to a private body. In this case the applicant failed to meet the threshold test – the rest of the case law in regard to private requests tends to deal with moving beyond the threshold to determine ‘need’ or ‘substantial advantage’, as required by Clutchco. However, this can also be viewed as restrictive interpretation that failed to consider the constitutional imperative underscoring the Act, which is the motive for PAIA, and instead relied heavily on common law and dictionary interpretations of the relevant words. PAIA should be utilised to avoid litigation – providing restrictive interpretation of what are, essentially, procedural requirements creates an access to justice restrictions that cannot be justified in a country with such prohibitive litigation costs. As such, we support the concerns raised by Cameron in the minority judgement.
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CASE STUDY: Communities using PAIA in the environmental sector


Mariette Liefferink, from the Federation for Sustainable Environment, has used PAIA as a means for trying to get information from the mining sector in the hopes of using the information to try and solve issues affecting communities around the mines (mainly in relation to acid main drainage).


In particular, she used PAIA to source a copy of the South Deep Mines Environment Programme from government – this revealed that the Department of Environmental Affairs had written to Goldfields Mines to say that the water in question was not suitable for drinking, or agriculture, as a result of mine drainage.


She used this evidence as a tool for pressuring Goldfields to provide compensation to the affected farmers. Though Goldfields resisted (and hired independent experts who confirmed the report anyway), the pressure meant they bought the farmers out – even though direct compensation would have been preferred.


This is testimony to the use of PAIA as one tool for advocacy.





Case Study: Judicial delays





In the Mail & Guardian matter, a South African newspaper sought access to the Khampepe-Moseneke Report on violence during the Zimbabwe elections. The report was created in 2002.


They issued their request to try and access the records in 2008. The request was refused and, on internal appeal, refused again.


Due to the refusal, the M&G approached the High Court. The High Court ordered the release of the documents in May 2009. 


Government then appealed to the decision to the Supreme Court of Appeal in 2010. The court upheld the release of the documents.


Government again appealed, this time to the Constitutional Court, later in 2011. The decisions of this Court was to remit the case back to the High Court, to allow the court a ‘judicial peek’ at the records before a final decision could be made.


As of August 2012, the information had still not been released.


The costs and delays in the case have been exorbitant. This supports the call for an independent ombudsman. 








CASE STUDY: The Right 2 Know Campaign


ODAC has been involved in the campaign since its inception in August 2010. Initially arising as a result of direct resistance to the Protection of State Information Bill (the replacement for the Protection of Information Act 1982), the campaign has three main legs:


Resisting the Bill


Advancing access to information for all people


Promoting media freedom and diversity


The strength of the Campaign has been its strong community mobilisation around issues which affect all persons.


As R2K notes, the campaign has attained a place in South Africa’s popular imagination. It has been the subject of cartoons, editorials, parliamentary debates, and ‘many passionate discussions in the thousands of homes and public spaces across South Africa’. The right to know now forms a significant part of the South African national agenda, providing fertile grounds for the growth of the research contained in this report to be of practical use for the country.


The fight against the ‘Secrecy Bill’ continues, as does the civil society resistance to an increasingly secret state.





EXAMPLE: Cape Town Housing


As with several of the other investigations, there is a disparity in terms of proactive disclosure amongst the different levels of government departments. For instance, Cape Town City provides access to its housing database that is easier than access the national housing database (as required by section 6of the Housing Act). You can see this site at: � HYPERLINK "http://www.capetown.gov.za/en/Housing/Pages/Housinglist.aspx" �http://www.capetown.gov.za/en/Housing/Pages/Housinglist.aspx�








� Klaaren right to know 19.


� Klaaren 20.


� Klaaren 20.


� Klaaren 20.


� Klaaren 24.


� Calland in right to know 153.


� Ibid at 100.


� In the South African ATI law, in terms of section 14, public bodies are required to create manuals which describe in detail the relevant information on PAIA processes for each department. These manuals are required to be made publically available, in three different languages, and serves as a valuable starting point for citizens wishing to initiate a PAIA request process.


� See � HYPERLINK "http://www.anc.org.za/show.php?id=35" �http://www.anc.org.za/show.php?id=35�


� � HYPERLINK "http://www.article19.org/data/files/pdfs/standards/joburgprinciples.pdf" �http://www.article19.org/data/files/pdfs/standards/joburgprinciples.pdf�


� Currie, I and Klaaren, J (2002) The Promotion of Access to Information Act Commentary. South Africa: Siber Ink.


� � HYPERLINK "http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZASCA/2005/16.html&query=clutchco%20v%20davis" �http://www.saflii.org/cgi-bin/disp.pl?file=za/cases/ZASCA/2005/16.html&query=clutchco%20v%20davis�
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� Tilley, Carole it all...Working paper


� Tilley p


� South African Human Rights Commission [2011], pp.124-14


� Dimba [2012].


� Onselen [2012].


� For additional information, see also The Universal Service and Access Agency of South Africa (USAASA) which is a State Owned Entity of government established through the Electronic Communications Act, No 36 of 2005, to ensure that "every man, woman and child whether living in the remote areas of the Kalahari or in urban areas of Gauteng can be able to connect, speak, explore and study using ICT's”. Their website is at � HYPERLINK "http://www.usaasa.org.za/index.html" �http://www.usaasa.org.za/� . 
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� Ibid, para 153-154.


� Constitution of the Republic of South Africa 1996, Section 36.


� Currie & Klaaren (2002) p.8.


� Currie & Klaaren (2002), p.3.


� Currie & Klaaren (2002) para 3.1.


� Currie & De Waal (2008) para 3.8.


� Strydom and King environmental management, p.95.


� Muller, Strydom King at 96.
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� Golden Key report 2011


� DWA annual report p80.
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� CER report p13.


� Water PAIA Manual


� Refer to Annexure [xx] to see example.


� Klaaren 37.


� Section 3 states:


“In fulfilling the rights contained in section 24 of the Constitution of the Republic of South Africa the state—


Through its functionaries and institutions implementing this Acts, must act as the trustee of the coastal zone; and


Must, in implementing this Act, take reasonable measures to achieve the progressive realizations of those rights in the interests of every person.”
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